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DISTRICT OF COLUMBLA, to wit: 


BE 1f REMEMBERED, That on the 10th day of February, in the 

(L. S-) forty-first year of the Independence of the United States of America, Wil- 

: iam Cranch,. of the said district, hath deposited in this office, the title of a 
book, the right whereof he claims as author, in the words following, to wit: 


** Reports of Cases ed and adjudged in the Supreme Court of the United States 
“in February term, 15. Vol. TX. "By Wrrtiram Crancu, Chief Judge of the Circuit 

+” “Court of the district of Columbia. Potius ignoratio juris litigiosa est, quam scientia 
**Cic. de legibus, dial. i.” 


“wmity to the act of the Congress of the United States, intituled “ An act forthe 
ont of learning, by securing the copies of maps, charts and books, to the authors 
ors of such copies, during the times therein mentioned.” 


G. DENEALE, 
Clerk of the District of Colambia. 
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ERRATA. 


| Page 35 last line, for ‘in,’ read on. 


77 line 10, for ‘ exception,’ read execution. 


77 
105 
113 
118 
122 
141 
166 


37, for ‘ offence,’ read office. 

21 of the marginal note, for ‘ obligee,’ read od/igor. 
2, for ‘ M‘Kean,’ read A% Clean. 

33, for ‘ Pandests,’ read Pandects. 

20, for ‘M." read B., 

22, for ‘ of,’ read fo. 

1, for * situate the on,’ read situate on the. 


179, after the word ‘ needle,’ in the last line, erase the period, insert 
a comma, and add the following words, viz: —making allowance for varia- 
tion according to pfrractical observation. 
Page 205 line 6, for * Circuit,’ read District. 


2638 
297 
297 
349 
351 
372 
479 
476 
Nicholson. 
Page 480 line 
484 
485 
486 
486 
492 
493 


16, erase ‘ when.’ 

10, for * possess the same land,’ read frofess the same creed. 
42, after ‘ derive,’ insert éi¢le. 

37, for ‘ received,’ read ruined. 

11. erase the comma after ‘ will,’ and insert it after ‘ not.’ 

17 of marginal note, for ‘ recording,’ read record. 

33, for * be,’ read Jie. 

10, for *‘ Morris, Nicholson & Greenleaf,’ read Morris t? 


24. for ‘ That,’ read The. 

5, for ‘ interest.’ read intereste. 

36, for ‘ atute,” read statute. 

12, for *‘ C,” read G. 

18, for ‘ that,’ read they. 

12, for ‘ acknowledges,’ read acknowledge. 
8, for ‘ This,’ read His. 


The following erraéa, in the opinion of CureF Justice MARSHALL, 


) inthe case of the Venus, in volume 8, escaped notice until it was too late to 


* correct them inthe table of errata of that volume, viz — 
Page 298 line 37, for * facts,’ read farts. 


311 





20, for ‘ permanent,’ read frominent. 
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MANDEVILLE 


v. 


1815. 
Feb. Term. 


THE UNION BANK OF GEORGETOWN. Fe. %. 
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Absent.... LivinastTon, J. Topp, J. and Srory, J. © 


ERROR to the Circuit Court for the district of By making 4 
Columbia, for the county of Alexandria, in an action of ble in'a "bank, 
' debt, by the Union Bank against Mandeville, upon his the maker au- 


promissory note to C. I. Nourse, indorsed “to the bank. gl = 


vance on his 
On the trial below a special verdict was found which credit to the 


states the flowing facts : oon oe ad 

~ expressed on 

On the 15th of January, 1811, Mandeville, then and ee 
always an inhabitant of the town of Alexandia; (in the fraud upon the “ * 

county of Alexandria) for a valuable consideration >ank to set ap 


made his promissory note at the said town, payable to C. L. ea. sane 
Nourse (or order,) sixty days after date ; negotiable at consequenceof 


the Union Bank of Georgetown ; payable at the Bank of 8°, S2twe. 

Potomac, in Alexandria, for 440 54. the parties. 
The note was delivered to C. I. Nourse, and on the 

same day indorsed by him, and offered for discount at 


the Union Bank, where it was regularly discounted for 
his use. 


On the 30th of the same month, Mandeville being in- 
formed that his note had been discounted, made no ob- 
jection, and said that he had funds to meet it. 


_ The note was riot paid when it became dues and was 
, protested for non-payment. 
VOL. IX. 
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MANDE- On the 16th of the same month aay after the date 
vitLz of Mandevilles note) Charles I. Nourse, for a full and 
v. valuable consideration, ex cuted and delivered to Man- 
union deville, his note of that date, payable in 60 days for 
BANK. $400, negotiable at the Bank of Alexandria; payable 
——-—— at the Bank of Columbia, (in Georgetown.) 


On the 30th of the same month, C. I. Nourse became 
further indebted to Mandeville by the acceptance of his 
order of that date, drawn at sight, and by acceptance 
made payable on the 16th of February following, in favor 
of C. Page for the use of Mandeville, for 64 doflars— 
neither of which has been paid. The Union Bank 
transacts its business in Georgetown, in the county of 
Washington. 


On the 2d of February, 1811, Mandeville inserted an 
advertisement in the Alexandria Gazette, cautioning 
all persons against receiving assignments of any notes 
given by him to Nourse, as he had discounts against 
them. 


Mandeville, in the Court below offered to sett-off the 
note and acceptances of Nourse, against his own note 
upon which the suit was brought; but upon’ the special 
verdict, the Court below rendered judgment against him 
for its whole amount ; and he brought his writ of error. 


By the laws of Virginia, in force in the county of Al- 
exundria, the Defendant is allowed to sett-off against the 
assignee of a prom:ssory note any just claim which he ~ 
had against the original payee before notice of the as- 
signment of the note. 


But dy the laws of Maryland, in force in the county 
of Wasliing'on. 4 promissory note, payable to order, is 
subject to the same rules as in England under the sta- 
tuie of Anue. 


On behalf of the Plaintiff in error, if was contended 
that the note, being made at Alexandria and to be paid 
there, was to be governed by the laws of Virginia, and 
that as he held Nourse’s note, before he had notice of — 
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the assignmebit of his own, he had a right to offset it in 
this suit. 


On the other side it was said that it was immaterial 
by which law the note was to be governed ; for it was 
made with a view, expressed on its face, to be dis: ount- 
ed by the Plaintiffs ; whereby the Defendant had waived 
any offset to which he might have a right. Besides 
which, upon being informed that the note was discount- 
ed by the Plaintiffs, he did not object. nor insist upon 
his sett-off, but sad he had funds, (meaning funds of 
Nourse’s) to meet it. By which conduct a:so he waived 
his right to the, sett-off. 


Feb. 9th. Marsuatt, Ch, J. delivered the opinion 
of the Court as follows : 


It is entirely immaterial whether this question be go- 
verned by the laws of Virginia or of Maryland. By 
neither of them can the discounts claimed by the Plain- 
tiff in error be allowed. 


By making a note negotiable in bank, the maker au- 
thorizes the bank to advance on his credit to the owner 
of the note the sum expressed on its face. 


It would be a fraud on the bank to set up offsets 
against this note in consequence of any transactions be- 
tween the parties. These offsets are waived and can- 
not, after the note has been discounted, be again sct up. 


The judgment is to be affirmed with damages at the 
rate of 6 per cent. per annum, 








MEIGS anp AL v. Ms‘CLUNG’S LEssex. 


Absent....JoHnson, J. & Topp, J. 


ERROR to the Circuit Court for the district of East 
Tennessee, in an action of ejectment brought by 
M’Clung’s lessee against Meigs and others, 


“* 
MANDE- 
” VILLE 
Vv. 
UNION 
BANK. 


ee oe 


1815, 
Feb. 11th, 


In the treaty 
of the 25th of 
October, 1805, 
with the Che- 
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On the trial in the Court below, a billof exceptions 
was taken; which stated the case as follows : 


mM‘cLuNG’s The Plaintiff’s lessor claims the land under a grant 


from the state of North Carolina, to John Donelson, da- 
ted the 11th of July 1788, for 1500 acres lying on the 


rokees, the re- north side of ‘Tennessee river, opposite to a high blaff of 


rocks of diverse colors. The Defendants resided on the 


for agarrison, the land as officers, and under the authority of the Uni- 


‘ted States who had a garrison there and had erected 
works at an expence of 30,000 dollars. ‘The place where 
the Defendants resided was two miles at least above the 


8. have placed ternfination of the treaty line opposite the mouth of the 


Highwassee. 1n 1805 the line between the United States 
and the Cherokee Indians was run, according to the trea- 
ty, under the direction of the Defendant, Meigs, who was 
an agent of the United States for that purpose ; and af- 
terwaris the garrison reserve of three square miles was 
laid off by the direction of the Defendant, Meigs, opposite 
and above the mouth of the Highwassee river, making 
the treaty line from the three forks of Duck river to the 
point on Tennessee river opposite the mouth of Highwas- 
see the lower line of said reservation, and the Tennessee 
river the southern line, meandering the river and reduc- 
ing it to a straight line of three miles in length. 


The Defendant’s read a copy of a letter written by D. 
Smith and the Def. ndant, Meigs, who were commission- 
ers on the part of the United States, at the treaty hold- 
en with the Cherokee Indians, on the 25th of October, 
1805, dated at Washington, January 10th, 1806, and ad- 
dressed to the secretary at war; in which they say «by the 
treaty with the Indians concluded at Tellico on the 25th 
flay of October, 1805, there was reserved three square 
miles of land for the particular disposal of the United 
States, on the north bank of the Tennessee, opposite to 
and below the mouth of Highwassee. This reservation 
is ostensibly predicated on the supposition that the gar- 
vison at south west point, and the United States factory 
how at Tellico, would be placed on the reserve during 
the pleasure of the United States. Bat it was stipulated 
with Doublehead that whenever the. United States should 
find this land unnecessary for the purposes mentioned, 
then it is to revert to Doublehead ; provided, as a condi- 
tion, that he retain one of the square miles to his own use, 
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and that he is to relinquish his right and claim to the - MEIGS ' 

other two sections of one mile syuare each in favor of & AL. 

John D. Chisholm and Joln Riley, son to Samuel Riley, v. 

one of the interpreters in the Cherokee nation in equal M‘CLUNG’s 

shares.” LESSEE. 
As it is proper that this be recognized we have made 

this statement for your information, 





And have the honor to be, &c. 




























DANIEL SMITH, 
P RETURN J. MEIGS. 





When the Defendant and the other officers of the Uni- 
ted States went to look for the place to erect the garri- 
son in pursuance of the reserve, they went first below 
the mouth of Highwassee; But it was a low and mar- 
shy country, affording no good scite for a garrison and 
no water or spring was to be had there. . 


The Plaintiff’s counsel insisted that the Indian title to 
the land was extinguished and that he had a right to re- 
cover, and prayed the Court so to instruct the jury ; to 
which the Defendant’s counsel objected and jnsisted that — 
the Defendants were entitled to’ recover against the 
Plaintiff, because the Indian title was not extinguished ; 
and because the land was occupied by the United States’ 
troops, and the Defendants as officers of the United 
States, for the benefit of the United States, and by their ~~" 
direction ; and because the garrison was erected on the 
land really reserved for that purpose by the treaty ; 
as they insisted it was out of the land ceded that the 

- Peserve was made. That it must, by the letter of the 
treaty, be understood to be land reserved to the 
Indians, out of the part ceded, and not a reserve in 
favor of the United States, out of the land not 
ceded by the Indians; and that the term ‘ reserve” in 
the treaty controlled the other expressions, * opposite 
“and below the mouth of Highwassee.” That the Uni-’ 
ted States had a right by the constitution to appropriate 
the property of individual citizens; and that the line 
run, was the true line of the reservation. 






But the Court ‘over. ruled the objections of the Defen- 
dant’s counsel, and:charged the jury that the land reserv- 


. 
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meics ed for a garrison was opposite to and below the mouth 

& at. of the Highwassee, and that the land. opposite to and 

v. above was ceded to the United States by the Indians by 

m‘cLuNe’s the treaty of Tellico, and that the United States had no 

LESSEE. right to appropriate the land mentioned in the Plaintiff’s 

=—--——. declaration. And that the Plaintiff was duthorized by 
law to recover, if the land covered: by his grant lay op- - 

posite to and above the mouth of the Highwassee. That 

if the treaty had expressly reserved the three miles 

square for tiie disposal of the United States opposite and 

above the mouth of Highwassce, the Indian titte would 

be thereby extinguished, as that reserve would be north 

of the treaty linc. ‘hat if tue land thus reserved was at 

the time vacant land the United States could appropri- 

ate it as they pleased ; but if it was private property the 

United States could not deprive the individual of it with- 

out making him just compensation therefor. And faur- 

ther, that by the expressions used in the said treaty, the 

Indian title to all land north of the treaty line, from the 

point opposite the mouth of Highwassee to fort Nash, 

except such*tracts as were expressly reserved for the 

Indians, was extinguished; and that the three square 
miles, reserved for the United States, must, according ; 

to the treaty, be situate opposite and below the mouth of 

Highwassee. T'o this opinion the counsel for the De- 

fendants excepted. 


By the 2d art. of the treaty of 25th October 1805, 
(Laws of United States, vol. 8, p. 192.) «The Chero- 
«“‘kee’s quit’ claim and cede te the United States, all the 
«land which they have heretofore claimed, lying to the 
«north of the following boundary line: beginning at the 
‘mouth of Duck river, running thence up the main 
«‘ stream of the same to the junction of the fork, at the 
«head of which fort Nash stood, with the main south 
«fork ; thence a direct course toa point on the Tennes- | 
«ssee river bank opposite the mouth of Highwassee ri- 
ver.” &c. 


After describing the other lines of the cession, the trea- 
ty proceeds thus, “ and whereas, from the present ces- 
«sion made by the Cherokees, and other circumstances, | 
«* the scite of the garrisons at south west point and Telli- - 
<¢ coare become not the most convenient and suitable places 
‘s for the accommodation of tle Indians, it may become 
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«¢ éxpedient to remove the said garrisons and factory to MEIGS 
«* some more suitable place ; ¢hree other square milesarere- & Al. 

« served for the particular disposal of the United States on v. 

« the north bank of the Tennessee, opposite to and below M,CLUNG’s 
‘‘ the mouth of the Highwassee.” LESSEE. 


C. Lex, for the Plaintiffs in Error, 


The points in dispute in this cause are stated in the bill 
of exceptions. The principal question is whether the 
three miles reserved for the use of the United States are 
to lay below or above the mouth of the Highwassee. 


We say that it was the intention of the parties that 
they should lye above. The expression “ reserved” im- 
ports an exception to the cession. ‘The reservation must 
have been out of the land ceded. The United States 
could not reserve what was not theirs before; but for 
the accommodation of the Indians they reserve three miles 
square for the use of the United States. It was intend- 
ed to prevent the extinguishment of the Indian title to so 
much in order to prevent individuals from purchasing it, 
The letter of Smith and Meigs to the secretary of war 
shows that the land was tu revert to Doublehead and two 
others, whenever the United States should cease to have 
a use for it. It was therefore clearly a reserve, or ex- 
ception from the general operation of the grant. It 
would be inconsistent with the faith of the treaty to suf- 
fer any individual to possess it. 


JONES, contra, 
Relied upon the plain words of the treaty. 


The word ¢ reserve” is the only thing that can justify 
a question ; but it means «to appropriate” to « set apart”’ 
to hold it for the use of the U. States, for the purpose 
of a garrison, but not to make an absolute grant or ces- 
sion of the land. The expression ‘three other square 
miles,” shows that they meant other than the land ceded. 


The letter is not evidence; it is no part of the treaty ; 
it was never ratified by the senate ; and is unimportant 
if it was. It, however, shows that the re was no mistake 
in the word « below’? in the treaty. 
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MEIGS C. Lzx, in reply. 
& al. - 
v. The word « reserve” was used-to keep individuals 
m‘ciune’s from appropriating to themselves, the lands supposed 
LESSEE. most convenient for the mutual accommodation of the 
——-——— Indians and the United States. It means the same as 
the word « retain.” 


The word « other” is put in opposition to the former — 
sites of the garrison and factory. It is straining the 
word « reserve” very far to make it mean a new grant. 


Marsuaut, Ch. J. 


Does the question arise in this case whether a grant 
is good before extinguishment of the Indian title? 


C. Lee. ' 
That question does not come up in this case. 
Srory, J. 


That question has been decided in the case of Fletch- 
er ». Peck. 


February 13th: Absent.... JOHNSON, J. & Topp, J. 


Marsnat., Ch. J. delivered the opinion of the Court 
as follows: 


The land for which this ejectment was brought, lies | 
within the territory ceded to the United States by the 
state of North Carolina, and. was claimed by a- patent 
anterior to that cession. At the date of the grant, the 
Indian title had not been extinguished. On the 25th day 
of October, 1805, a treaty was made between the United 
States and the Cherokee Indians, in which the Indians © 
ceded to the United States « all the land lying to the 
«north of the following boundary line ; beginning at the © 
** mouth of Duck river, running thence up the main stream, 
«sof the same to the junction of the fork, at the head of 
«‘which fort Nash stood, with the main south fork 7 
«thence a direct course to a point on the Tennessee ri- 
«: ver bank opposite the mouth of the Highwassee river.” 
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The question on which the cause has been placed is . MEIGS 
thi@’. Is the land, claimed by the Plaintiff in the Court & aL 
below, within the ceded territory ? v. 
M‘CLUNG’S 
The line mentioned in the treaty lias been run, and LESSEE. 
the land in controversy lies on the north side of it, and ——-—— 
consequently within the limits ceded to the United States ; 
but there was a further stipulation in the treaty, which 
the Plaintiffs in error say comprehends the lands for 
which this suit is brought. 


After describing the ceded territory, the treaty pro- 
ceeds to say: **And whereas from the present cession 
«*made by the Cherokees, and other circumstances, the 
« scites of the garrisons at South west point and Tellico 
«sare become not the most convenient and suitable pla- 
«ces for the accommodation of the said Indians, it may 
« become expedient to remove the said garrisons and 
«factory to some more suitable place,” three other square 
miles are reserved for the particular disposal_of the Uni- 
ted States on the north bank of the Tennessee opposite 
to and below the mouth of Highwassee. 


The ceded territory lies above the mouth of High- 
wassee, as does the land in controversy ; yet the Plain- 
tiffs in error contend that this land is within the stipu- 
lation for a reserve of three square miles to lie below the 
mouth of Highwassee, 


They attempt to sustain this proposition by alleging 
that the word « below” was inserted in the treaty by 
mistake, when-the word «* above” was intended. 


This. mistake ought certainly to be very clearly de- 
monstrated, before the Courts of the United States can 
found upon its existence a judgment which shall deprive 
a citizen of his property. * 


The argument, so far as it is drawn from the treaty 
itself, rests on the word “ reserved.” It is said that the 
lands « reserved for the particular disposal of the United 
States,” must necessarily be a part of the ceded territo- 


ry, or the term would not aptly express the idea of the 
parties. 
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The Court cannot accede to this reasoning. The trea- 
ty is the contract of both parties, each having lafids, 
‘he words are the words of both parties, and the term 


M‘CLUNG’S night, without any strained construction, be applied to 
LESSEE. the lands of either. No great violence is done to ‘the 
-— known import of the term as used in the treaty, if it-be 


considered as equivalent to the words « set apart.” This 
construction is rendered necessary by the word « other/? 
« T'lwee other square miles,” that is, other than those be- 
fore ceded, are reserved for the particular disposal of 
the United States. The context, instead of proving that 
the word, ** below” was used by mistake in the treaty, 
would rather induce the Court to: put that construction 
onan ambiguous term, had one been employed. ° 


The counsel for the Plaintiffs in error also rely ona 
letter written by the commissioners who negotiated the 
treaty to the secretary of war on the 10th day of Janua- 
ry, 1806. But, without inquirine into the weight to 
which such a letter is inti‘led in such a case, it is to be 
observed that the letter agrees with the terms of the 
treaty. It says that the three square miles reserved for 
the particular disposal of the U. States, were «+ opposite to 
and below the mouth of the Highwassee.” It is unnecessa- 
ry to make a farther comment on this letter than fo say, 
that there is no expression in it which appears to the 
Court to countenance, in the slightest degree, the idea 
that the word ++ helow” in the treaty was used by mis- 
take instead of the word « above.” 


The facts, that the agents of the United States took 
possession of this land lying above the» mouth of the 
Highwassce, erected expensive buildings thereon, and 
placed a garrison there, cannot be admitted to give an 
explanation to the treaty, which would contradict its . 
plain words and obvious meaning. The land is certain- 
ly the property of the Plaintiff below; and the United 
States cannot have intended to deprive him of it by vio- 
lence, and without compensation. This Court is unan- 
imously and clearly of opinion that the Circuit Court 
committed no error in instructing the jury that the In- 
dian title was extinguished to the land in controversy, 
and that the Plaintiff below might sustain his action. 


The judgment is affirmed with costs. 
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SIMMS v. GUTHRIE AND AL. |. 4848 
Feb. ~~ 8th. 





Absent....LavinestTon, J. Srory, J. and Toon, J. 


ERROR to the Circuit Court for the District of .,. tind ew 
Kentucky, in a suit in chancery. of Virginia, 


which gives a 
. ei beie P . right of pre- 

The facts of the case, as stated by the chief justice in empl ae 
delivering the opinion of the Court, were as follow: those who had 
marked & im- 

. ‘ , preved land 
Charles Simms, the Plaintiff in error, having obtain- before the ear 
ed a judgment in ejectment for certain lands lying in that right es 
Kentucky, in possession of the Defendants, for which the time when 
the said Simms held a patent prior to that under which the improve- 
the Defendants claimed, a bill of injunction was filed by made, and to 


them, praying that he might be decreed to convey to the time ofthe 


e . . vassage of the 
them so much of the land"in their possession as was in- fet, acd not to 
cluded within his patent. the tme when 

the claim for 
. ' r such pre-emp- 
It. appeared in evidence that, in the year 1776. a COM-™ tion was made 


pany, of whom John Ash was one, marked and improv- before the 


. ‘ ourt ot come 
ed several parcels of land lying on the waters of Salt jnissioners. 


river. Joln Ash made an improvement an the waters If an entry be 


of the Town Fork of Salt river, soon after which Wil- oot 
liam M+Collom, another member of the same company, pre-emption 

made an improvement at a spring on the same stream, sao gates a 
about seven hundred yards below him. Ash complain- fhe ‘name of 


ed that M+Collom had encroached on his rights by ap- the assignor be 
proaching too near him; upon which, they agreed to ay aa 
decide by lot who should be entitled to both improve- if the entry re- 
ments. Fortune determined in favor of Ashi, and fr to the war 
M+Goellom relinquished his rights, and improved else- mention anim- 
where. Ash afterwards amended both improvements, cannery | 

and planted peach stones at that which was made by Pinte ‘he ‘de- 


himself, seribed with 

suflicient -_ 

In April, 1780, before the Court of commissioners respects. 

appointed in conformity with the act generally denomi- - peo 3 

nated the previons title law, Jolin Ash obtained a Cer- jacment’ at 

tificate in the following words: «John Ash, senr. claim- tow is not tobe 
‘ed a pre-emption of 1,000 acres of land in the district eoriguad teal A 
“of Kentucky on account of marking and improving and therefore” 


** the same in the year 1776, lying on the waters of the it is not ne. ~ 
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stums +* Town Fork of Salt river, about two miles nearly east 
v. from Joseph Cox’s land, to include his improvement, 
GUTHRIE “ Satisfactory proof being made to the Court, they are 
& at. “of opinion that the said Ash has a right to a pre-emp- 





cesary in a«é tion, and that a certificate issue accordingly.” 
Court of limit- 


ed jurisdiction 4 , . f 
to make other This certificate was assigned to Terrell and Hawkins, 
cota Be Bags who, in April, 1781, made the following entry thereon 


those parties in the surveyor’s office of the county in which the lands 


ae lie: « Terrell and Hawkins entered 1,000 acres, No. 
the jurisdiction ** 1226, on the waters of the Town Fork of Salt river, 
st: Court. + about two miles nearly east from Joseph Cox’s land, 
eet y a ‘¢to include his improvement.” This entry was sur- 


cone ceaie veyed and patented, and the Defendants claim under it. 
a ecree torr 


more than he Le date of this patent was on the 6th of March, 1786. 
has asked in 


his bill. 


The entry of Charles Simms was made on the 13th 
of April, 1780, his survey of the 25th of the same 
month, and his patent issued on the 19th of April, 1783, 


The claim under an improvement being of superior 
dignity to that of Charles Simms, his title must yield to 
that of the Defendants in error, if theirs be free from 
objection. 


The land law of Virginia, under which all parties 
claim, requires that locations shall be made so specially 
and precisely that other persons may be enabled with 
certainty to locate the adjacent residuum. 


The situation af Kentucky, covered with conflicting 
titles to land, has made it necessary that this requisition 
of the law should be enforced with some degree of rigor, 
while the ignorance of early locators, the dangers ta 
which they were exposed, and the difficdlty of descri- 
bing, with absolute precision, lands which were held by 
a very slight improvement made on a single spot, and 
which could not be immediately surveyed, induced the 
Courts of that country, for the purpose of preserving 
entries as far as was consistent with law, to frame cer- 
tain general rules of very extensive application to cases 
which occurred. One was, that the designation of any 
particular spot of general notoriety, or such a descrip- 
tion of it in relation to some place of general notoricty 


—— ‘tion of 1,000 acres of land, to include the above loca- © 








ap] 


? > 
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as would clearly point it out to subsequent locators, 
would give sufficient notice of the place intended to be 
appropriated, and that a failure to describe the external 
figure of the land should be supplied by placing. the im- 
provement in the centre, and drawing round it a-square 
with the lines to the cardial points, which should com- 
prehend the quantity claimed by the location. 


The Court below was of opinion that there was suf- 
ficient certainty in the certificate of John Ash, senr. 
and in the entry afterwards made with the surveyor by 
Terrell and Hawkins ; that the improvement intended 
to be claimed by Asi: was thag which he won of MsCol- 
lom, and that the land should be surveyed in a square 
form with the lines to the cardinal- points, including the 
improvement won of M¢Collom in the centre. A sur- 
yey having been made in conformity with this interlocu- 
tory decree, the Court ordered the Defendant below to 
convey severally to the Plaintiffs in that Court so much 
of the land claimed by them as was included in his pa- 
tent. TTo this decree Charles Simms has sued out a 
writ of erkor. 


Swann, for the Plaintiff in error, contended, 


4. That Simms having the first entry and first pa- 
tent and judgment at law in ejectment, his title must 
prevail. 


The entry of Terrell and Hawkins in 1784 cannot be 
connected with the settlement of Ash. It does. not re- 
fer to it, and the want of such reference cannot be aid- 
ed by any extrinsic evidence. The entry must be in 
itself sufficient, or it can avail nothing. Harding’s Re- 
ports, 108, Patterson’s devisees v. Bradford. 


2. The entry, if it can be connected with the certificate 
of the commissioners in favor of Ash, is still void for 
uncertainty. There were two settlements by Ash, and 
it does not appear to which the commissioners alluded ; 
or if it does appear to which they alluded, it was to the 
first settlement of Ash, and not to that which was br- 
gun by MsCollom. Hughes’s Reports, ‘p. 95, Harding’s 
Reports, 120, Craig ©. Dorrain. The land ought to have 
heen surveyed from Ash’s first settlement, and not from 
that which he won from M¢Allum. 


SIMMS 
v. 
GUTHRIE 
& aL. 
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Jones, contra. 


4. The first objection is, that the right of pre-emption 
never belonged to this land, because it is said that 


———-— Simms had a prior claim. 


But the act only excludes from the right of pre-emp- 


tion, lands to which a legal title had been acquired pri-, 


or to the date of the act. The law refers back to the 
improvement, and gives the pre-emption, notwithstand- 
ing an intermediate title, Simms must show that his 
title commenced before the passing of the land law. 


cy 
2. The second objection relates to the vagueness of 
the entry. 


The entry of Terrell and Hawkins was made upon 
warrant No. 1226, and refers to it. That warrant was 
lodged with the surveyor, and refers to the pre-emption 
certificate of Ash. 


The cases cited to show that you cannot make a 
vague entry certain by reference to another paper, are 
of recent date, and if they are to be understood as the 
opposite counsel contends, would be in opposition to the 
analagous cases, in the case of Patterson’s devisees v. 
Bradford, Harding, 108, it is said that if the entry calls 
for an improvement you may refer to the certificate te 
show where. the improvement was. So in Greenup % 
Kenton, Harding, 16, the Court decided that you might 
refer to another paper to show what was ambiguous im 
the entry. 


It is also said that it appears by extraneous evidence 
that there were two improvements by Ash, and there 
fore that the entry is uncertain. 


The question is whether the improvement was suill- 
ciently notorious to give notice to subsequent lecatorsy 
It might have been as notorious as any other object. The 
cabin, the spring, the run and the location of Joseplf 
Cox were all well known. But it is in proof that one 
of the improvements was abandoned. They were neat 
each other and formed only one plantation ov settlement. 
The evidence is that Ash’s improvement means the 
cabin where his widow now lives. 
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SwANN, in reply. 


SIMMS 


v 


The pre-emption of Ash ought to be laid off from his GurHRis 


first improvement. Ash renewed both, improvc ments, 
viz. Ash’s and MCollom’s, as such. ‘The question is, 
which was Ash’s settlen ent at the time referred to in 
the certificate of the Court of commissioners? What 
did he mark and in:prove in the year 1776? It is the 
improvement ma¢e in 1776 only to which the commis- 
sioners refer. The cabin was built after the certificate. 


February 14th. Absent....Jounson, J. and Topp, J. 


MarsuHaut, Ch, J. after stating the facts of the case, 
delivered the opinion of the Court as fellows: 


The first error assigned is that the entry and survey 
of the Plaintiff in error being prior to the claim made 
by Ash before the Court of commissioners, gave him a 
legal right to the land so entered and surveyed, not to 
be affected by the subsequent claim of Ash. 


The words of the act of assembly are, «That all 
« those who, before the said first day of January, 1778, 
‘had marked out or chosen for themselves any waste 
‘¢or unappropriated lands, and built any house or hut, 
«or made other improvements thereon, shall also be 
«entitled, on the like terms, to any quantity of land, to 
« include such improvement, not exceeding 1,000 acres, 
«and to which no other person hath any legal right or 
“ claiia.” 


The Court is clearly of opinion that the words of the 
law refegsto the time when the impgovement was made, 
and to the time of the passage @ the act; not to the 
time when the claim, founded on that improvement, was 
made to the Court of commissioners. If the land, when 
improved, was waste and unappropriated, if, at the 
passage of the act, no other person had « any legal 
right or claim” to the land so improved, such right 


= not be acquired until that of the improver should 
ost. 


The second error is, that the entry made by Terrell 
and Hawkins with the surveyor has no reference to the 


& AL. 
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pre-emption certificate of Ash, and is therefore not g 
good and valid entry of Ash’s pre-emption right. 


Terrell and, Hawkins were assignees of Ash; and 
this ought to have been expressed in the entry. Those 
words are omitted. In consequence of their omission, 
it does not appear whose improvement is to be included, 


Upon this point the Court has felt a good deal of 
difficulty. If the entry with the surveyor could be con- 
nected with the certificate of the commissioners, this 
difficulty would be entirely romoved. But the Court is 
not satisfied that, according to the course of decisions 
in Kentucky, such reference is allowable. 


The Court, however, is rather inclined to sustain the 
location, because its terms are such as to suggest to any 
subsequent locator the nature of the omission which had 
been made. 


Terrell and Hawkins enter 1,000 acres of land, «te 
include his improvement.” It was then a warrant found- 
ed on an improvement; and that improvement was 
made, not by them, but by a single person. Of that 
single person Terrell and Hawkins were, of course, the 
assignees. ‘The place was described with such certain- 
ty as would have been suflicient, had the assignment 


been stated. On coming to the place, Ash’s improve- 


ment would have been found. The mistake, therefore, 
does not mislead subsequent locators. It does not point 
to a different place. ‘They are as well informed e¢ cney 
would have been by the insertion of the omitted words, 
The entry, too, contains a reference to the warrant 
which the law directed to be lodged with the surveyor, 
and to remain there dhtil it should be returned with the 
plat and certificate of survey to the land office. ; 


$. It is also objected that some of the Defendants in 


error do not show a complete legal title under Terrell 
and Hawkins, for which reason they have not entitled 
themselves to a conveyance from Charles Simms and 
that one of them, John Meiggs, has obtained a decree 
for 140 acres of land, although in the bill he claimed 
only 100 acres. 
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Regularly the Claimants who have only an equitable sms | 
title ought to make those whose title they assert, as v. 
well as the person from whom they claim a conveyance, GUTHRIE 
parties to the suit. For omittingto do s» an original & ax. 
bill might be dismissed. But this is a bill te enjom a——-—— 
judgment at law rendered for the Defendant in equity 
against the Plaintiffs. The bill must be brought in the 
Court of the United States, the judgment having been 
rendered in that Court. Its limited jurisdiction might 
possibly create some doubts of the propriety of making 
citizens of the same state with the Plaintiff, parties De- 
fendants. In such a case, the Court may dispense with 
parties who would otherwise be required, and decree 
as between those before the Court, since its decree can- 
not affect those who are not parties to the suit. 


It is certainly a correct. principle that the Court can- 
not decree to any Plaintiff, whatever he may prove, 
more than he claims in his bill. Nothing further is in 
issue between the parties. It is not necessary to in- 
quire whether any thing appears in this cause, which 
can prevent the Plaintiff from availing himself of this 
principle; because the decree will be. opened on another 
point, in consequence of which this objection will pro- 
bably be removed. ; 


4. The fourth error is that John Ash having two im- 
provements, it is uncertain which he claimed befure the 
commissioners, and his entry is on this aecount void ; 
or if not so, then his claim was for the improvement 
made by himself, and not for that won from MsCollom. 


It is admitted that if the terms of the entry are such 
as to leave Ash at liberty to select either improvement, 
it is void; and that if the terms of the entry confine 
him to either, he must abide by his original election. 


Upon considering the testimony on this point, the 
Court is of opinion that the entry may be construed to 
refer to one improvement in exclusion of the other; but 
tang Sie improvement referred to is the one first made 
by himself. 


Let the several members of this description be ex- 
amined. 
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SIMMS Joh Ash, senr. claimed 1,000 acres of land, &c. on _ 


v. “account of marking and improving the same m thes 
GUTHRIE “ year 1776.” 
& ‘AL. 


vane They were both marked and improved in the wilae : 


1776, the one by Ash himself, the other by MeCollom 
The description proceeds, «lying on the waters of ‘the 
« Town Fork of Salt river, about two miles nearly east 
«from Juseph Cox’s land.” 


Botti: improvements are on the same water course; 
but that made by Ash is nearer the distance and the 
course from Joseph Cox’s land, mentioned in ‘the cer- 
tificate, than that made by M¢Collom. 


If, then, it be not absolutely uncertain to which im- 
provement reference is made in the certificate, this 
Court is of opinion that the improvement made by Ash 
himself is designated. 


Is there any testimony in the cause which can con- 
trol the meaning of the terms of the certificate when 
viewed independent of that testimony ? 


There is evidence that the improvement at M+Col- 
lom’s spring was generally known in the neighborhood, 
But there is no reason to belicve that the improvement 
originally made by Ash himself was not also known, 
nor is there any reason to believe that he had abandon- 
ed it. On the contrary, he added to it by planting 


peach stones after having won that made by M-Collom. 


It is also in proof that, at the Court of commission- 
ers, in April, 1780, in conversation with Thomas Polk, 
whom he then designed to call on to prove his im- 


proveme it, he said that he intended to settle at M*Col- | 


lom’s spring. 


Supposing this to amount to a declaration of his in- 
tent to found his elaim to a pre-emption on the improve- 
ment commenced by M¢Collom, and completed by him- 
self, that intent not appearing in the certificate and en- 
try, could not control those documents. But the Court 
is not of opinion that the conversation will'warrant this 


; 


GeadwdddDsbwaese eos 


Ve ee ee | 6 a! hee ee ie eee eee 6 A 





FEBRUARY TERM 4815. az 


inference. The whole case shows that Ash, retained his 
claim to both improvements, and designed to include Vv. 
both in his pre-emption. They are both included in his eyrurim 
survey. His declaration, therefore, that be. meant to, & aL. 
settle at, MsCellom’s spring, and the subsequent buiid- ——-—— 
ing of a cabin at that spring, no more proves which 
improvement was the foundation of his title than if he 
had declared a design to settle at any other place on 
the same tract of land, and had carried that intention 

' afterwards into execution by building at such place. 


This Court is of opinion that there is error in so 
much of the decree of the Circuit Court as directs the 
survey of Ash’s pre-emption to be made on the improve- 
ment commenced by MsCollom, which is at black A. in 
the plat to which the decree refers ; and that the said 
pre-emption right ought to be surveyed on the imprfove- 
ment originally made by Ash himself, which is at figure 
2 in the said plat. The decree, therefore, must be re- 
versed, and the cause remanded to the Circuit Court, 
with directions to conform their decree to the opinion 
given by this Court. 


The decree of this Court is as follows: 


This cause came on to be heard on the transcript of 
the record from the Circuit Court, and was argued by 
counsel; on consideration whereof the Court is of opi- 
nion that there is error in so much of the interlocutory 
and final decrees of the said Court as directs Charles 
Simms to convey to the Plaintiffs in that Court the land 
included in his patent and in the survey directed to be 
made by that Court, of the claim of the said Plaintiffs, 
which survey was ordered to be made in a square form, 
including the improvement at M+Collom’s spring which 
is designated in the plat by the black letter A in the 
centre ; and that the said decrees ought to be reversed ' 
and annulled, and the cause remanded to the Circuit 
Court with directions to cause the said pre-emption 
right of the said Ash to be surveyed in a square form 
with the lines to the cardinal points, and including the 
improvement originally made by the said John Ash, 
senr. which is designated in the plat filed in the said 
cause by figure 2 in the centre; and with further di- 
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‘sums _rections to order the said Charles Simms to convey to 
v. the Plaintiffs in the Circuit Court respectively the land 
GUTHRIE included in his patent, and lying within their several _ 
& at. claims as made in their bill, and as sustained by the 
evidence in the cause. All which is ordered and de- 

creed accordingly, 








SPEAKE AND OTHERS 
vc. 
THE UNITED STATES. 


Absent...Topp, J. 


A bond token ERROR to the Circuit Court for the district of 
by virtue of Columbia, in an action of debt for 8787 dollars upon a 
the Ist section bond dated 14th April, 1808, taken by the collector of © 
of the embargo 7 ear ety : 
Jaw of January the port of Georgetown, with condition to be void if the 
oun, 180) brig Active « should not proceed to any fureign port 
though ken “ oF place, and the cargo should be re-landed in some 
by consent of «6 port of the United States.” ‘he bond was executed 
parties alter 


the vessel had DY Speake, the master of the vessel, anc! by Beverly and 
Saiied. Ober the owners of the cargo, in compliance with the 


—_ Sale ' 1st section of the act of congress of the 9th of January, 
to deay that 1808, entitled ** an act supplementary to the act, enti- 
the penaity of +s {led an act laying an embargo on all ships and vessels 


such a bond 


is double the ** in the ports and harbors of the United States.” Vol. 
true value of 9, p- 40. 

the vessel aud 

cargo. 

The name of The Defendants haying pleaded severally, sundry 


an obligor may whi o 2 ar 
be crane frac, Pleas, upon which issues in fact were joined, pleaded 


a bond and ajointly, (after oyer,) ist. « that they ought not to be 
ee: ** charged with the debts aforesaid by virtue of the wri- 
sent of all the ting obligatory aforesaid, because they say that the 
partes, with- « said writing obligatory was required and taken, by 
en pe «©one John Barnes,” collector, &c. « by color of his 
such consent §* Said office as collector as aforesaid, and by pretence of 
goes per ‘ an act of congress, entitled,” &. (the act of January 
dence; and it 9th, 1808, vol. 9, p. 10,) « which said writing obligatory. 
is immaterial «+ and the condition thereof were not taken by the said 
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ss John Barnes, collector,” &c. « putsuant to the said sPEAKE 
« act of congress, but contrary thereto in this, viz. that & ornEers 
‘the said writing obligatory was not sealed or deliver- v. — 
«ed by the said Robert Ober until after the vessel in the U.STATES. | 
«‘ condition of the said writing obligatory mentioned ——-—— 
« had received a clearance in due form from the said col- par carte 
«lector, and after she had been allowed to depart and had (on rove Se 
«actually departed from the said port of Georgetown un- afier the exe- 
« der the clearance 30 as aforesaid granted to her, by rea- Suton & the 
«son whereof the said writing obligatory is void and of 

« no effect in law; and this, the said Defendants are 

«“ ready to verify wherefore they pray judgment if they 

« ought to be charged with the debt aforesaid by virtue 

“ofthe writing obligatory aforesaid.” 


To this plea there was a general demurrer and joinder. 


2d. Joint plea. That they ought not to be charged, 
&c. « because they say that the said writing obligatory 
“ was required and taken by one John Barnes,” collec- 
tor, &c+ « by color of his said office as collector and by 
«pretence of an act of congress,” &c. (the act of 9th . 
January, 1808) « which said writing obligatory and 
“the condition thereof were not taken by the said John 
« Barnes, collector as aforesaid, pursuant to the said 
‘s act of congress, but contrary thereto in this, to wit : 
‘ that the said writing obligatory was taken in a sum 
« more than double the value of the vessel and cargo in 
« the condition of the said writing obligatcry mention- 
«ed; by reason whercof the said writing obligatory be- 
“came void and of n6 effect in law; and this, the 
« said Defendants are ready to verify ; wherefore.” &c, 


To this plea also there was a general demurrer and 
joinder. 


$d. Joint plea. The Defendants say that the Plaintiffs 
ought not to maintain their action against them, « be- 
“cause they say that on the 14th day of April, 1808, 
“ at,” &c. * the said writing obligatory was signed and 
‘‘ sealed by the said Defendants, Josias M. Speake, and 
“ Robert Beverly and a certain Ebenezer Eliason and was 
“ then and there delivered to one John Barnes,” collec- 
tor, &c. ‘+ for the purpose of obtaining a clearance for 
the vessel in the condition of the said writing obliga- 
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SPEAKE «tory, mentioned under the authority of an act of con- — 
& OTHERS “ gress, entitled,” &c. (vol. 9, p. 10,) “ and the said, ° 
v. «* Defendants say that after the said writing obligatory — 
U.STATES. was sa, executed and delivered as aforesaid, a clear- 
————— +‘ ance was granted in due form of law to the said ves- 
«sel, and after she had departed from the port of 
«« Georgetown, under the said clearance, and while the - 
‘‘ said writing obligatory was in the custody and keep- 
‘sing of the said John Barnes,” collector, &c. * the 
« said writing obligatory, by the authority, consent and — 
‘s direction of the said John Barnes collector as afore-_ 
«s said, was materially altered and changed in this, — 
« to wit: that the name and seal of the said Ebenezer — 
« Eliason were cancelled and erased ‘rom the said ~ 
«< writing obligatory, and the name, signature and seal’ 
ss of the said Defendant, Robert Ober substituted and- 
« inserted therein, without the license, consent or au- 
«* thority of the said Defendant, Robert Beverly, where- 
«s by the said writing obligatory was of no force or ef- 
«¢ fect whatever as the joint deed of them, the said De- 
«« fendants, Josias M. Speake, Robert Beverly and Ro-: 
«bert Ober; and so the said Defendants say that the. 
«writing obligatory is not their joint deed ; and this; 
«« they are ready to verify ; wherefore they pray judg. 
«ment if the United States ought to have or maintain. 
** their action aforesaid against them.” 


Replication. 


« That the said writing obligatory was so altered and 
«‘ changed,” &c. « with the as#tnt and by the concur- 
«‘rent license, direction and authority ofall the said De- 
«‘fendants and of the said Ebenezer Eliason, and not 
‘¢ without the license, consent and authority of the said” 
«* Josias M. Speake, Robert Beverly and Robert Ober in 
‘manner and form,” &c. 


To this replication there was a general demurrer and 
joinder. 


ath. Joint plea. This plea was exactly like the 3d, . 
except that it did not aver that the substitation of Ober 
for Eliason was without the consent of any of the De- — 
fendants. 
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To this plea also there was a ‘replication Hike that to sPraKE 
the 3d plea and ‘a general demarrer and joinder. - - & OTHERS 


v. 
The Court below decided all the demurrersgn favor v.sTawEs. 
of the United States. At the trial of the issues of fact, 
a bill of exceptions was taken by the Defendants, which 
stated that the attorney for the United States produced 
the bond in the declaration mentioned and proved its 
execution by the subscribing witness, who, being cross- 
examined by the counsel for the Defendants, testified, 
that the Defendants, Speake and Beverly, came to the 
-collector’s office and executed the bond, but the collector 
would ‘hot grant a clearance without another obligor, 
when the name of the Defendant, Ober, was mentioned 
by the other Defendants, but as he was then absent, 
they proposed that one Ebenezer Eliason should be ad- 
ded asthe third obligor, and that he should sign and 
seal the obligation ; but that a blank should be left'in its 
body to be filled afterwards with the name of Eliason 
or Ober, and that it should remain in the possession of 
the collector for some time to give-an opportunity to 
Ober to execute the same; and it was understood and 
agrees} between the parties aforesaid, that upon the re- 
turn of Ober, if he should execute the same, the name 
and seal of Eliason should be striken out, and that of 
Ober should be signed in his stead, and that his name 
should be inserted in the body of the bond. According- 
ly with this understanding, the bond was executed by 
Speake and Beverly in the forenoon, and in the after- 
noon of the same day by Eliason, in the absence of Speake 
and Beverly, but upon the condition agreed upon be- 
tween the collector and himself and Speake and Beverly, 
that his name*should be erased from the bond, upon 
Ober’s executing the same. After the bond was so exe- 
cuted, a clearance was granted, and after the vessel 
had sailed, the Defendant, Ober, came to the office and 
executed the bond, and the blank in the body of the 
bond was filled with his name when that of Eliason, 
with his seal, was erased ; at which time neither Speake 
nor Beverly was present, nor had they given any as- 
sent to the said transaction other than what had taken 
place at the time of their execution of the bond. The 
witness further testified that it appeared from the pa- 
pers in the collectors office, that Speake was the sole 
owner of the vessel, and resided in Washington county, 
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in the district of Columbia, and that Beverly and Ober: 


& orueks were the owners and shippers of the cargo. _ ‘J 


v. 
U.STATES. 


—_——-- 


Whegeupon the counsel for the Defe ndants pray. 
the Court to instruct the jury, that if they siiould believe” 
that the bond aforesaid was executed atid erased: at the. 
periods and under the circumstances stated ty the wit-_ 
ness on his cross-examination, and that at the time,of— 
such execution, Speake was the sole owner of the veg- 
sel, and the other Defendants, Beverly and Ober, the 
owners and shippers of the cargo, they ought to find the’ 
issues for the Defendants on the joint and several pleas: 
of non est factum ; which instruction the Court refi 
to give as prayed; butyat the instance of the attorney 
of the United States, instructed them, that if they should 
find from the evidence that the erasure of the signature 
and seal of Eliason and the substitution of the signature — 
and seal of Ober, and the insertion of his name in the 
body of the obligation, was done with the assent and in- 
pursuance of the request and agreement of all the par 
ties to the bond, expressed and well understood at the 
time they respectively executed the same, then the jury” 
ought to find-all the issues of non est factum, joined im 
this cause, for the United States. notwithstanding | it 
should appear that such alteration of the bond was not 
inade till after the vessel had cleared out and sailed from_ 
Georgetown. To which refusal and instruction the 
Defendants excepted, and brought their writ of error. 


Swann and C. Lex, for the Plaintiffs in error. 


4. As to the first joint plea, that the bond was not 
executed by Ober, until after the vesselehad sailed. 


The collector was bound to take the bond before the 
sailing of the vessel. When an officer is authorized by 
law to do an act he can only do it as the law requires. 
The law must be construed strictly, and strictly pur 
sued.—3 Call. 424. If the defect had appeared upon the 
face of the bond this case would be clearly in our favor. 
Our case is analagous to that of a sheriff who may take 
bail before the return of the writ, but not afterwards. 
2 Chitty’s pleading, 478. So in the case of a sherifis 
bond in England, if not taken according to the statute 
it is void—2 Saund.60. After the departure of the ves-— 





. 
J 


, id 
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sel the power of the collector to take the bond ceased>: sPEAER 
The cases all show that such an averment may be made. & oTHERS 
, ,4 Lord Ray? 349, Pullein v. Benson. 2 Wils. 347,Col- 
, ins 0. Blantern. - = U.STATESs 


Pale” 


Sal. 


2 The sam’ argument applies to the 2d joint plea. 
The law authorizes a bond to be taken in"only double 
the value of the.vessel and cargo. If the officer requires 
a bond in a larger sum, he exceeds his authority and the 
bond is void. , 


$d, The third joint plea and the bill of exceptions, 

» preserit a question of great importance ; shall a parol 
agreement authorize an officemjto make a material alter- 
ation in a sealed instrument? The consequences of such 
adoctrine would be most dangerous. If one party can 
be thys substituted for another, why may not the sum 
be altered ? Why not the whole instrument be changed ? 
Why may it not be discharged by parol? Why may not 
an entirely different contract be substituted. It is in 
direct hostility to the rule of law that a sealed contract 
cannot be denied, nor varied, nor discharged by parol. 
The bond was not delivered as an escrow.» It was de- 
livered to the only agent.of the United States authoriz- 
ed to receive it. It then became completely executed. 
No material alteration could be made even by the con- 
sent of all the parties, if that consent was evidenced 
merely by parol. Even_ if it had been expressly deli- 
vered as an escrow, yet if delivered to the collector, it 
could not be as an escrow. A bond cannot be delivered to 
the olig-e as an escrow. Riddle v. Moss, ante, vol. 5. p. 351. 
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By the delivery it became absolute and binding upon 
all the parties. A discharge of one was the discharge 
ofall. “9 Co. 137, Tharoughgood’s case. 4 Co, 27, Henry 

. Pigot’s case. It is of no consequence whether the, name 
of Eliason were material or not. An immaterial alter- 
ation by the obligee avoids the bond. No parol under- 
standing or agreement of the parties can prevent a 

@ material alteratiowfrom making the deed void. Cro. 
lake Eliz. 627,. Markham ~. Gonaston. The replication ad- 
mits the erasure and alteration, but relies on the fact 

that it was done by the consent of all the parties. No 
subsequent parol consent can vary a written instrament 

- under seal. There would be no safety if such a doc- 
VOL. 1X. 5 
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~~ 


SPEAKE trine should prevail as is necessary to support this re- 
& oTHERs plication. re would be no safety in a sealed instru- 


Te 


ment, if the subsequent agreement, or even the under-, 


_ U.STATES, standingof the parties at the time of its execution, could , 
—— be given in evidence by parol, to vary the instrument. — 


JONES, contra. 


4. As to the first plea. The law does not require the 
bond to be given before the departure of the vessel. 
By consent of the parties it may be given afterwards. 
The plea states that one of the obligors-executed the 
bond after the vessel had sailed. ‘There 1s nothing in « 
the law to make the deed®void for that cause. " 


2. As to the second plea. The obligors are estopped 
by their bond from denying the value of the v and 


cargo. The bond is their own voluntary act. ‘They 
have agreed to the value. Ifthe question of value were 
open after giving the bond, it would lead to endless 
litigation. 


S. As to the erasure. There is no authority which 
forbids such an alteration by the consent of all parties. 
In the case in Croke, the alteration was made without 
consent of parties. It is immaterial whether the con-_ 
sent be prior or subsequent. 


February 16th....Absent Topp, J. 


Srory, J. delivered the opinion of the Court as 
follows : 


This is an action of debt brought upon a bong given 
under the first section of the embargo act of the 9th of 
Jan. 1808, ch. 8. After oyer of the bond and condition, 
various pleas were pleaded by the Defendants ; but it is” 
unnecessary to consider any ‘others than those upon 
which questions have been argued at the bar. 


The second separate plea of the Defendant, Robert’ 
Ober, and the first joint plea of all the Defendants al- 
leges, in substance, that the bond was taken by the col- 
lector of the customs at Georgetown, by color of hit” 
office, and by pretence of the act of congress ; 


- 


x 
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and that the bund and condition were not taken pursu-  sPEAKE 
ant to the act of congress, but contrary thereto, in this, & orners 
to wit: that the bond was not sealed or delivered until V. 

after the vessel in the same condition mentioned had v.sTaTrs, 
received a clearance in due form, and after she had ac- ..—.——» 
tually departed from the port of Georgetown, under the 
clearance, by reason whereof the bond is void. 


To this plea there was a general demurrer and join- 
der in demurrer ; on which the Court below gave judg-. 
ment for the United States. 


It is argued by the Plaintiffs in error, that the act of 
congress of the 9th of January, 1808, sec. 1, having de- 
clared that no vessel licensed for the coasting trade. 
shall be allowed to depart from any port of the United 
States, or shall receive a clearance until the owner, &c. 
shall’ give bond to the United States in a sum double 
the value of the vesse] and cargo, &c. the time of giving 
the bond is of the essence of the provision; and that if 
the bond be not taken until after the clearance or de- 
parture of the vessel, it is illegal and void. 


We cannot yield assent to this argument. In our 
opinion, the statute, as to the time of taking the bond 
and granting a clearance, is merely directory to the 
collector. It is undoubtedly his duty to comply with the 
literal requirements of the statute. If he neglect so to 
do, it is an irregularity which may subject him to per- 
sonal peril and responsibility. If the state of facts has 
existed to which the statute provision is applicable, the 
authority to require and the duty to give the bond at- 
taches; and, by the voluntary consent of the parties, it 
may well be given nunc proturc. Upon any other con- 
struction, the owner of the vessel might be involved in 
great difficulties. If the collector be not authorized to 
receive the bond after a clearance, neither is he author- 
ized to grant a clearance. before he has received the 
bond, A clearance, therefore, granted before such bond 
should be given, would be illegal and void; and a de- 
parture from port under such void clearance, would 
subject the owner, vessel] and cargo to the forfeiture in- 
flicted by the third section of thé act. There is no er- 
ror in the judgment of the Court below in this plea. 
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SPEAKE ‘The second joint plea of the Defendants, alleges that 
& opuens the bond was not taken pursuant to the act of congress, 
~ 0D. but contrary thereto, in this, that the bond was taken - 
U.STATES. in a sum more than double the-value of the vessel and 
cargo, whereby the bond became void, On demurrer 
to this plea and joinder in demurrer, the Court below 
gave judgment for the United States ; and we are of 
opinion tiat the judgment so given ought to be affirmed_ 
Theré is no allegation or pretence that the bond was 
unduly obtained by the collector, colore officiit, by fraud — 
oppression or circumvention. it must, therefore, be — 
taken to have been a voluntary bona fide bond. ‘The 
value was a niatter of uncertainty, and the ascertaining 
of that value was the joint act and duty of both parties. 
When once that value was ascertained and agreed to 
by the parties, and a bond executed in conformity to 
such agreement, the parfies were estopped to deny, that 
it was not the true value. If an issue had been taken 
upon the fact, the evidence on the face of the bond — 
would have been conclusive to the jury ; and if so, it is 
not less conclusive upon demurrer. It would be dan- | 
gerous in the extreme to admit the parties to avoid a — 
sealed instrument by averring that there was an error 
in the value by an innocent mistake, or by accident, or 
by circumstances against which no human foresight — 
could guard. A mistake of one dollar would be as fa-— 
tal as of ten thousand dollars. Suppose the double value 
were underrated, could the United States avoid the 
bond, and thereby subject the party to the penalties of | 
the third section? Where the law provides that the pe- 
nal sum of a bond shall be equal to the donble value, 
and the parties voluntarily and without fraud assent 
to the insertion of a given sum, it is as much an estop- 
pel as if the bond had specially recited that such sum 
was the double value. A Aa. 
The third joint plea in substance alleges that after the 
execution of the bond, and after the clearance and de-— 
parture of the vessel and cargo, the bond was, by the 
authority, consent and direction of the collector, mate-— 
rially altered and changed, in this that the name Of 
Ebenezer Eliason was cancelled and erased from the 
bond, and the name, signature and seal-of the Defen- § 
dant, Robert Ober, substituted and inserted therein, 
without the license, consent,.or authority of the Defen- 
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dant, Robert Beverly, whereby the bond becdmeof no >. 
force. ‘To this plea the United States replied that the 

bond was so altered and changed with ‘the assent and - — vt 
by the concurrent license, direction and authority of alPv. sT are 
the Defendants, and of the said t benezer Eliason,and ——-——— 
not without the license, consent and authority of. the 
Defendants, and prayed that the same might be enquired 

of by the country. ~'To this replication there was. #ge- 

neral demurrer and joinder in demurrer, on which the 

Court below gave judgment-fer the United States: arid 

we are of opinion that the judgment was mght.” It is 

clear, at the common law, that an alteration or addition 

in a deed, as by adding a new obligor, or an erasure .in 

a deed, as by striking out an old obligor, if done with 

the consent and concurrence of all the parties to the 

decd, does not avoid it. And this principle equally ap- 

plies. whether the alteration or erasure be made in pur- 
suance of an agreement and consent prior or subsequent 

to the execution of the deed; and the cases in the books 

in which erasures, interlineations and alterations in 

deeds have ‘been held to avoid them, will be found, on 
examination, to have been cases in which no such con- 

sent had been given. al 


> 


aes eo ge @ @ameomqc ue? *. 
o a. a 


It has been objected that this principle of letting in 
parol evidence to prove alterations in a deed te be made 
by consent, exposes to all the mischiefs against which 
the statute of frauds was intended to guard the public. 
If this objection were valid, it would equally apply to 
such alterations when made before the execution of the 
deed ; forif nat taken notice of by a memorandum on 
the deed itself, they must be proved in the same man- 
ner. But it is to be considered that the parol evidence 
is not admitted to explain or contradict the terms of the ~ 
written contract, but only to ascertain what those writ- 
ten terms are. On non est factum, the present validity 
of the deed or contract is in issue; and every circum- 
stance that goes to shew that it is not the deed or con- 
tract of the party, is proveable by parol evidence. It is 
of necessity, therefore, that the other party should sup- 
port it by the same evidence. The fact, that there is 
an erasure or ‘interlineation apparent on the face of the 
deed, does not, of itself, avoid it. Vo produce this ef- 
fect, it must be shewn to have been made under circum- 
stances that the law does not warrant. Parol evidence 
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“apeake is et,in for this nes andthe mischiel if any 
‘ equally press on both sides. P 
ever, which been already stated, is too firmly fixed 
qerares. to be shaken by any reasoning ab inconvenienti. 
ped 


. The decision upon the third joint plea renders it un- ~ 
necessary to examiine the bill of exceptions taken at the 
trial on the igsue of non est factum. That bill presents 
the point as.the third joint plea, with this differ- 
ence only, that the alteration in the deed by the addition — 
of a new obligor was, in fact, made in,pursuance of an 
agreement entered into between the parties prior to the 
original execution of the deed. 


SEPOesesezicer- 


On the whole, the majority of the Court are of opinion 
that the judgment of the Court below must be affirmed, 


Livincston, J. In dissenting from the Court in its 
judgment on the issue of law arising out of the third 
joint plea, I can only say, that I am not prepared to ad- ' 
mit that every alteration whatever in a deed, after its 
execution, for such is the extent of the opinion just giv, 
cn, tay be proved by parol testimony. After perfect- 
ing a deed in one form, %10 material alteration should be 
set up unaccompanied by a new delivery, and a note or 
memorandum thereof; otherwise, a bond, which is proved 
by a subscribing witness to have been actually given 
for only one hundred dollars, may be converted into 
one for as many thousand, if the obligee can only pro- 
duce a witness who will say that he understood the ob- 
ligor as assenting to it. The only case which I have 
been able to find of those cited, such is the difficulty of 
procuring books in this place, is the one in Levinz, p.: 
44, 35, which establishes that after the delivery of a — 
bond, a new obligor may be added in this way ; not that - 
the name of one may be struck out, and another substi- 
tuted in his place. Without denying the authority of - 
the case, my answer to it is, that such addition might — 
be of benefit, but could not injure the first set of obli- 
gors ; and therefore the Court might feel less difficulty 
in admitting such fact to be proved. It is, therefore, 
no interference with this decision,.to say, that no change — 
whatever in a sealed instrument, after its execution, — 
which may increase the liability or be, in any way, te 
the prejudice of the party whose deed it is, (and such 
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‘i 
is the case here) should be palmed on him by parebtes- 
timony ; and so, vice versa, that no alteration ' 

may be, in any way; injurious to the grantee or oblig e 
should be set up by the other party ; but that the UsSTATER 
in which the deed is originally executed should'alone be ——-—_—— 
binding, until alterations are introduced into it by the ~— 

same solemnities which gave existence to the first. 

Such, in my opinion, is the salutary rule of the commen 

law ; and therefore I think that the judgment ofthe Cir- 

euit Court ought to be reversed. 


Marsnatt, Ch. J. 


Was rather inclined to think that the plea was good, 
which stated that the bond was given for more than dou- 


. ble the value of the vessel and cargo, Ifthe bond was, 


given for more than double that value he thought it was 
void in law. 


He should not however have intimated his opinion on 
this point ifa dissenting opinion had not bees given on 
another point in the cause, and his silence might have 
been construed into an sssent to the entire opinion the 
Court as it had been delivered. 








TABER v. PERROTT AND LEE. 








Absent....Topp, J. 


-ERROR to the Circuit Court for the district of Rhode ; 
Island, in an action of assumpsit to recover from the De- A. being sole. 
fendant’s Perrott and Lee, the amount of certain bills of of exchange 


exchange put into their hands, to collect, by the Plain ¢rdersesit ip 


tiff Taber and his deceased partner, Gardner. livers it to b. 
to deliver to C. 
At the trial below several exceptions were taken, in pratima 
which the following facts appeared. leeted to place 
the eredit of A 
The Plaintiff producetl a witness, John L. Boss, who _" B, in ac- 
being duly admitted and sworn testified, that Messrs. coum C- col- 


lects the a- 


Taber and Gardner, merchants of Rhode Island were mount but re- 


ae 
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TABER Holders and owners of French government bills .to a 
6am.» «1 amount, which were by them indorsed in blank, 
Sdieers paltaiven to their agent, the said John L. Boss to take 
«& nee. toFrance for-collection. That he, Boss, had no interest — 
——-—— in thebills and received them as agent for the Plaintiffs, ~ 
fiises to place and this was known to,Perrott and Lee. That he car- 
of A B ee ried them to France in 1802, in a vessel of the Plaintiffs, 
settle their ac With a cargo consigned to the Defendants, Perrott and 
stray him Ls Of Bourdeaux, in which cargo Boss had an inter. 
the balanee. est. That he delivered the bills to Perrott and Lee to 
A. a negotiate and receive the amount. ‘That Boss went to 
sma receiv. Paris in October, 1802, and while there received, a letter 
ed upon the on the 26th October, from Perrott and Lee informing 
died him that Hotel, Thomas & Co. of Paris, were the house 
witness for A. to whom the bills were sent and introducing him to that ” 
house, and they wrote a letter to Hotel, Thomas & Co, 
directing them, when the bills were paid, to placeythe 
money to the credit of Perrott and Bineau, a banking ~ 
honse at Bourdeauxy which Perrott 1s one of the Defend-* 
ants. On the 12th of January, 1803, Boss called on 
Hotel, ‘Thomas & Co. and was informed that the bills 
had been paid by the French government on the 7th of 
Jawiiary preceding, and Boss saw the proceeds of the — 
bills credited on the books of Hotel, Thomas & Co. to the 
said Perrott and Bineav, according to the directions of 
Perrott and Lee. That Boss on the 44th January, advi- 
sed the Defendents that the bills were paid, and directed 
the ‘proceeds to be applied to the credit of the account of 
Taber, Gardner and Boss with them. On the 29th of 
January, at Paris, Boss saw bills of exchange drawn by ~ 
Perrott and Bineau on Hotel, Thomas & Co. and accept- 
ed by them at 30 or 40 days sight, which were acknow- 
ledged by the Defendant, Perrott, to have been drawn for _ 
the said proceeds. | ‘That the said bills so drawn and ac- 
cepted were in the hands of one Charles Bodin, but— 
whether they. have been further negotiated or not, or paid 
or not, Boss could not tell, That Boss returned to Bour- 
deaux on the 26th of February, and left Bourdeaux about 
the 6th of April,4803. ‘That until the day before he left” 
Bourdeaux he had no intimation from the Defendants” 
that they would not credit the amount of the said bills to 
the account of Taber, Gardner and Boss. That the, 
Defendants refused to give such credit. 


Perrott and Lee, who provided the return cargo, 
d Q : 
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brought Taber, Gardner and Boss largely in their debt TaBER., 
in account current; and Boss, on the 6th of Aprils #803, Vs. 
signed the account, stating that when the monies Were re- PERROTT 
ceived on the bills from Hotel, Thomas & Co. the & LEE: * 
amount should be passed to the credit of ‘Taber, Gard- ——-—2 
ner and Boss. Perrott and Lee afterwards received the 

whole balance of the said account from Taber, Gardner 

and Boss; not having credited the proceeds of the said 

bills ; and the present suit is brought by ‘Taber, surviv- 

ing partner of ‘Taber and Gardner, the original holders 

ofthe bills, to recover their amount. 


The principal exception was to the charge of the judge 
who directed the jury to find forthe Defendants, on the 
ground that the witness, Buss, had not been made a par- 
ty Plaintiff in the suit. 


The case was argued by P. B. Key, for the Plaintiff 
in error, and by HunTeEkr, for the Defendants. 


February 15th. Absent....Topnp, J. 


MaRrsHat1, Ch. J. delivered the opinion of the Court 
as follows : 


This suit was brought by the Plaintiffs in error, in the 
Circuit Court of the United States, for the district of 
Rhode Island, to recover from the Defendants the amount 
of certain bills drawn by general Le Clerk on the govern- 
ment of France. 


The declaration contains several counts, some special, 
stating agreements between the parties for the payment 
of the bills ; others general, among which is a count for 
money had and received by the Defendants, to the use of 
the Plaintiffs. 


It appeared, at the trial, that the Plaintiffs and John 

Boss, were concerned in certain commercial specula- 
tions, in the prosecation of which John L. Boss sailed, 
in 1802 and 1803, to Bourdeaux, in the Polly, with car- 
g0es in which they were jointly interested. On the first 
Voyage, Boss carried with him the bills of exchange for 
the amount of which this suit was brought, indorsed in 
blank by the Plaintiff, Gardner, which he delivered to 
VOL. IX. 6 
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£ABER the Defendants for collection. The amount, when cdl. 
0. lected, was to be placed to the credit of the return 

PERROTT of the Polly, in which the Plaintiffs and John L. Boss 
& uae. were jointly concerned. The account was settled with- 
mn -——- Out giving Credit for the amount of these bills ; and 'Ta- 
ber, Gardnef and Boss have been compelled to pay the 
balance acknowledged to be due. This action was 
brought to charge the Defendants with the bills, alleg- 

ing that their amount has been received. 


At the trial, the Plaiutiffs offered Boss as a witness, for 
the purpose of proving the liability of the Defendants for 
the amount of the bills. He swore that he had no inte- 
rest in the cause tior in the bills ; but his testimony was 
objected to by the Defendants on the ground of his being 
interested ; and the Court was moved to instruct the ju- 
ry that the action could not be sustained, because Boss 
was not a party Plaintiff in the declaration. This di- 
rection was given by the Court, and excepted to by the 
counsel for the Plaintiffs. A verdict and judgment 
were rendered for the Defendants, which are brought | 
into this Court by writ of error. 


The Defendants in error contend, that the bills of ex- 
change were part of the cargo of the Polly, and conse- 
queutly the joint property of the owners of that cargo, 
But of this there is no other evidence than that Boss 
was the bearer of those bills indorsed in blank, and that 
their proceeds, if received, were to be placed to the ac- 
count of the return cargo. This might very well be, and 
yet ‘Taber and Gardner remain the sole owners of the 
bills. ‘Their amount, if received, might be credited to 
all the partners in their account with Perrott and Lee, , 
and then be credited to Taber and Gardner in settling+ 
the accounts of the partnership. Boss then would have 
no interest in the bills, unless they should be collected and 
carried to the credit of the return cargo. That accou 
having been settled without including this item, itis not 
necessarily implied, from the facts in the case, that Boss 
was interested ; and he swears that he was not. This’ 
Court is of opinion that the Circuit Court erred in di- 
recting the testimony of Boss to be disregarded ; and 
also in directing the jury to find for the Defendants be- 
cause he was not madea party Plaintiff in the suit. 
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Several other opinions were given by the judge, to TABER. 
which exceptions were taken ; but it is unnecessary to v. 
review them as they depended on the opinion that Boss PERROTT 
was interested in the bills for which the action was & LEE. 
brought. —_—-— 


The judgment is reversed, and the cause sent back 
for a new trial. 








TERRETT anv orHeErs v TAYLOR AND OTHERS. 4945, 


Feb. 17th, 


Absent....Jounson, J. and Topp, J. 


ERROR to the Circuit Court for the district of ,,. sellalenb 


Columbia, sitting in the county of Alexandria. establishment 
of England 

Taylor and others, «members of the vestry of the ny enum 

s* Protestant Episcopal church, commonly called the Epis- of Virginia, to- 


« copal church of Alexandria in the parish of Fairfax, ict vi 
«in the county of Alexandria and district of Columbia, law upon that 


«on behalf of themselves and others, members of the “eet * ms 
ic 


«* said church, and of the congregation belonging to the plicable to th 


« said church,” filed their bill in chancery against 'Ter- pp wap 
rett and others, who were overseers of the poor for the The  frechoid 


county of Fairfax, in the state of Virginia, and against of thé church 


George Deneale and John Muncaster, wardens of the a in the 
said church, and against James Wren. A legislative 


grant is not re- 


The bill charges that on the 27th of May, 1770, the The actof Vir- 


; ; ‘om- ginia of 1776, 
vestry of the said parish and church, to whom the Com- sine of | . 


plainants, together with the Defendants, George De- the church its 
neale and John Muncaster,‘are the legal and regular rights to lands, 
successors in the said vestry, purchased of a certain yn wer 
Daniel Jennings a tract of land then situate in the coun- the constitu- 
ty of Fairfax and state of Virginia, but now in the vahte of Vin 
county of Alexandria in the district of Columbia, con- ginia; nor did 
taining 516 acres, which the said Jennings and his wife, a4 ra 
by deed of Bargain and sale on the 18th of September, nq 1785, ch. 
1770, by the direction of the then vestry, conveyed to a 37, i 

certain Townsend Dade, since deceased, and the said - Rg 
James Wren, both then of the county of Fairfax, and ed ta te se 
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TERRETT the church wardens of the said. parish and church for 
& oruers the time being, and to their. successors in office, for the 
wv.  wuse and benefit of the said church in the said parish, 
vayitor That in the year 1784 the legislature of Virginia — 
A oTHERs. passed an act, entitled «an act for incorporating the 
-— Protestant Episcopal, church ;” by the third section of 


cured under which, power is given to the ministers and vestry of the 
the constitu- 


tion either ee Lrotestant Episcopal church to demise, alien, improve 
vil, political, or and lease any lands belonging to the church. That the 


religious, 


The sud o¢ act of 1786, entitled san act to repeal the act for incor- 
1798, ch.9, porating the Protestant Episcopal church, and for other 
page: ape ms purposes,” declares that the act of 1784 shall be repeal- 
they goto di- €d, but saves to all religious societies the property to 


vest the Epis- them respectively belonging, and authorizes them to ap- 
copal church 


ofthe property Point, from time to time, according to the rules of their 
acquired pre- Sect, trustees who shall be capable of managing and ap- 


vious to the, Plying such property to the religious use of such socie- 


purchase or ties. That under this last law the Complainants con- 


donation, are ceive they have the power of requiring the church war- 
al and inupern dens of their church, who are the trustees appointed by 
tive. the vestry, under the direction of the vestry comtempla- 
gee ted by the last mentioned act, to sell or otherwise dis- 
merely repeals pose of the said land, and to apply the proceeds of the 


ns same to the religious use of the society or congregation, 


pecting the belonging to the said church, in such manner as the 
chureh since vestry fur the time being shall direct. That the Com- 


the revoir Plainants haye been, according to the rules and regula- 
operation all tions of the said society, appointed, by the congregation, 
ll vesirymen and trustees of the said church, and have ap- ~ 
acted, so far pointed the Defendants, Deneale and Muncaster, church 
as they are wardens of the said church. That some of the present 
not inconsis- . Pe 

tent with the Congregation of the church were originally members of 
present con- the church when the church was built and when the land 
Church-ward- WaS purchased, and contributed to the purchase thereof,. 
ensare nota "That some of them reside in the county of Fairfax and 
forholding State of Virginia, but have pews in the church, and con- 
lands. Chureh tribute to the support of the minister. That the lands. 


pana are wasting by tresspasses, &c. That the Complai- 


the joint con- Nants, as well as the congregation, wish to sell the lands» , 
sent ofthe and apply the proceeds to the use of the church ; but. 
ee .) are opposed in their wishes by the Defendants, Terrett 
aud the vestry. and others, who are overseers of the poor for the coun- 

ty of Fairfax, and who claim the land under the act of 


Virginia of the 12th of January, 1802, authorizing the 
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gale of certain glebe lands in Virginia, which act was TERRETT 

not passed until after the district of Columbia was se-& orHERs 
ated from the state of Virginia: in consequence of _—_v. 

which claim they are unable to sell the lands, &c. TAaYtor 

wherefore they pray that the Defendants, Terrett and &orners. 

others, the overseers of the poor, may be perpetually ——--—— 

enjomed from claiming the land, that their title may be 

quieted and that the Defendants, Deneale, Muncaster 

and Wren, may be decreed to sell and convey the 

land, &c. 


a a ee. i a a A 


The bill was regularly taken for confessed against all 
the Defendants. ‘The Court below decreed a sale, &c. 
according to the prayer of the bill. 


The Defendants, Terrett and others, the overseers of 
the poor, sued out their writ of error. 


The cause was argued at last term by Jones, for the 
Plaintiffs in error, and by E. I. Lez and Swann, for 
the Defendants in error. 


The opinion of the Court is so full that it is deemed 
unnecessary to report the arguments of counsel. 


February 17th. Absent....Jounson, J. and'Tonn, J. 


Srory, J. delivered the opinion of the Court as 
follows : 


The Defendants not having answered to the bill in 
the Court below, it has been taken pro confesso, and the 
cause is therefore to be decided upon the title and equi- 
ty apparent on the face of the bill. 


If the Plaintiffs have shown a sufficient title to the 
trust property in the present bill, we have no difficulty 
in holding that they are entitled to the equitable relief 
prayed for. It will be but the case of the cestuis que 
trust enforcing against their trustees the rights of own- 
ership under circumstances in which the objects of the 
trust would be otherwise defeated. And in our judg- 
ment it would make no difference whether the Episco- 
pal church were a voluntary society, or clothed with 
corporate powers ; for in equity, as to objects which the | 
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TERRETT laws cannot but recognize as useful and meritorious, 
& orners the same reason would exist for relief in the one case 
v. as in the other. Other considerations arising in this 
TAYLOR case, material to the title on which relief must be found- 
&orners. ed, render an enquiry into the character and powers of 
——-—— the Episcopal church, indispensable. 


‘ 


At a very early period the religious establishment of 
England seems to have been adopted in the colony of 
Virginia; and, of course, the common law upon that 
subject, so far as it was applicable to the circumstances 
of that colony. ‘The local division into parishes for ec- 
clesiastical purposes can be very early traced; and the 
subsequent laws enacted for religious purposes evident- 
ly pre-suppose the existence of the Episcopal church 
with its general rights and authorities growing out. of 
the common law. What those rights and authorities 
are, need not be minutely stated. It is sufficient that, — 
among other things, the church was capable of receiv- 
ing endowments of land, and that the minister of the 
parish was, during his incumbency, seized of the free- 
hold of its inheritable property, as emphatically persona 
ecclesiae, and capable, as a sole corporation, of transmit- 
ting that mheritance to his successors. The church 
wardens, also, were a Corporate body clothed with au- 
thority and guardianship over the repairs of the church 
and its personal property ; and the other temporal con; 
cerns of the parish were submitted to a vestry composed 
of persons selected for that purpose. In order more ef- 
fectually to cherish:and support religious institutions, 
and to define the authorities and rights of the Episco- 
pal officers, the legislature, from time to time, enacted: 
laws on this subject. By the statutes of 1661, ch. 1, @ 
3, 10, and 1667, ch. 3, provision was made for the erecs” 
tion and repairs of churches and chapels of ease ; ‘for 
the laying out of glebes and church lands, and the build- 
ing of a dwelling house for the minister; for the ma- 
king of assessments and taxes for these and other pa 
rochial purposes ; for the appointment of church war- - 
dens to keep the church in repair, and to provide books, 
ornaments, &c. ; and, lastly, for the election of a vestry’ 
of twelve persons by the parishioners, whose duty it 
was, by these and subsequent statutes, among other 
things, to make and proportion levies and assessments, 
and to purchase glebes and erect dwelling houses for ° 
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the ministers in each respective parish. See statute TeRRETT 

1696, ch. 14—1727, ch. 6—and 1748, ch. 28——2, Tuck- & 6THERS. 

er’s Blackst. Com. Appx. note M. ‘ es 

TAYLOR 

By the operation of these statutes and the common law, &oTHERS. 

the lands thus purchased became vested, either directly ———-—— 

or beneficially, in the Episcopal church. The minister 

for the time being was seized of the freehold, in law or 

m equity, jure ecclesie, and, during a vacancy, the fee 

remained in abeyance, and the profits of the parsonage 

were to be taken by the parish for their own use. Co. 

Lit. 340, b. 344, 342, 5. 2, Mass. R. 500. y 


Such were some of the rights and powers of the Epis- 
copal church at the time of the American revolution ; 
and under the authority thereof the purchase of the 
lands stated in the bill before the Court, was undoubt- 
edly made. And the property so. acquired by the 
church remained unimpaired, notwithstanding the revo- 
lution; for the statute of 1776, ch. 2, completely con- 
firmed and established the rights of the church to all its 
lands and other property. 


The stat. 1784, ch. 88, proceeded yet further. It ex- 
pressly made the minister and vestry, and, in case of a 
vacancy, the vestry of each parish respectively, and 
their successors forever, a corporation by the name of 
the Protestant Episcopal church in the parish where 
they respectively résided, to have, hold, use and enjoy 
all the glebes, churches and chapels, burying-grounds, 
books, plate and ornaments appropriated to the use of, 
and every other thing the property of the late Episco- 
pal church, to the sole use and benefit of the corpora- 
tion. The same stat’ also provided for the choice of 
new vestrics, and r ‘d all former laws relating to 
vestries and chur dens, and to the support of the 
clergy, &c. and dissolved all former vestries; and gave 
the corporation extensive powers as to the purchasing, 
‘helding, aliening, repairing and regulating the church 
property. This statute was repealed by the statute of 
1786, ch. 12, with a proviso saving to all religious so- 
cieties the property to them respectively belonging, and 
authorizing them te appoint, from time to time, accord- 
ing to the rules of their sect, trustees who should be 
capable of managing and applying such property to the 
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TERRETT religious use of such societies ; and the statute of 1788, 
& oruers ch. 47, declared that the trustees appointed in the seve- 
v. ral parishes to take care of and manage the property of 
TAYLOR the Protestant Episcopal church, and their successors, 
&orners. should, to all intents and purposes, be considered as the 
——-—— successors to the former vestries, with the same powers 
of holding and managing all the property formerly vest» 
ed in them. All these statutes, from that of 1776, ch. 2, 
to that of 1788, ch. 47, and several others, were repeal- 
ed by the statute of 1798, ch. 9, as inconsistent. with the 
principles of the constitution and of religious freedom 3 
and by the statute of 1804, ch. 5, (which was passed 
after the district of Columbia was finally separated from 
the states of Maryland and Virginia) the legislature, 
asserted their right to all the property of the Episcopab 
churches in the respective parishes of the state; and, 
among other things, directed and authorized the over-, 
seers of the poor, and their successors in each parish 
wherein any glebe land was vacant or should become 
so, to sell the same and appropriate the proceeds to the’ 
use of the poor of the parish. 


It is under this last statute that the bill charges the 
Defendants (who are overseers of the poor of the parish 
‘of Fairfax) with claiming a title to dispose of the land 
in controversy. 


This summary view of sp much of the Virginia sta- 
tutes as bears directly on the subject in controversy, 
presents not only a most extraordinary diversity of opi- 
nion in the legislature as to the nature and propriety of 
aid in the temporal concerns of religion, but. the more. 
embarrassing considerations of the constitutional cha+ 
racter and efficacy of those laws touching the rights and 
property of the Episcopal church. 


It is conceded on all sides that, at the revolution, the 
Episcopal church no longer retainéd its character as am 
exclusive religious establishment. And there can be ne 
doubt that it was competent to the people and to the 
jegislature to deprive it of its superiority over other re-, 
ligious sects, and to withhold from it any support by. 
public taxation. But, although it may be true that « ree 
ligion can be directed only by reason and conviction, 
not by force or violence,” and that «all men are equal-: | 
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ty entitled to the free exercise of religion according to TERRETT 
the dictates of conscience,” as the bill of rights of Vir- & orHEeRs 
ginia declares, yet it is difficult to perceive how. it fol- v. 
lows as a consequence that the legislature may not en- TAYLOR 
act laws more effectually to enable all sects to accom+ KoTHERS. 
plish the great objects of religion by giving them cor- — 
porate rights for the management of their property, and 

the regulation of their temporal as well as spiritual’con- 

cerns. Consistent with the constitution of Virginia the 
legislature could not create or continue a religious es- 
tablishment which should have exclusive rights and pre- 

rogatives, or compel the citizens to worship under a 

stipulated form or discipline, or to pay taxes to those 

whose creed they could not conscientiously believe. But 

the free exercise of religion cannot be justly deemed to 

be restrained by aiding with equal attention the vota- 

ries of every sect to perform their own religious duties, 

or by establishing funds for the support of ministers, 

for public charities, for the endowment of churches, or 

for the sepulture of the dead. And that these purposes 

could be better secured and cherished by corporate pow- 

ers, cannot be doubted by any person who has attended 

to the difficulties which surround all voluntary associa- 

tions. While, therefore, the legislature might exempt 

the citizens from a compulsive attendance and payment 

of taxes in support of any particular sect, it is not per- 

ceived that either public or constitutional principles re- 

quired the abolition of all religious corporations. 


ae £ St ee 2 Oe 4 ee ee ee 


Be, however, the general authority of the legislature 
as to the subject of religion, as it may, it will require 
other arguments to establish the position that, at the 
revolution, all the public property acquired by the Epis- 
copal churches, under the sanction of the laws, became 
the property of the state. Had the property thus ac- 
quired been originally granted by the state or the king, 
there might have been some color (and it would have 
been but a color) for such an extraordinary pretension. 
But the property was, in fact and in law, generally 
purchased by the parishioners, or acquired by the bene- 
factions of pious donors. The title thereto was inde- 
feasibly vested in the churches, or rather in their legal 
agents. It was not in the power of the crown to seize 
or assume it; nor of the parliament itself to destroy 


the grants, unless by the exercise of a power the most 
VOL. IX, 7 
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arbitrary, oppressive and unjust, and endured only be~ 
cause it could not be resisted. It was not forfeited; for 
the churches had committed no offence. The dissolution 
of the regal government no more destroyed the right to 
possessor enjoy this property than it did the right of 
any other corporation or individual to his or its own 
property. The dissolution of the form.of government 
did not involve in it a dissolution of civil rights, or an 
abolition of the common law under. which the inheri- 
tances of every man in the state were held. The state 
itself succeeded only to the rights of the crown; andy, 
we may add, with many a flower of prerogative struck 
from its hands. It has been asserted as a principle of 
the common Jaw that the division of an empire creates. 
no forfeiture of previously vested rights of property. 
Kelly v. Harrison, 2 John. c. 29. Jackson v. Lunn, $ 
John. c. 109. Calvin’s case, 7, co. 27. And this prin-. 
ciple is equally consonant with the common sense of 
mankind and the maxims of eternal justice. Nor are 
we able to perceive any sound reason why the church 
lands escheated or devolved upen the state by the revo-. 
Jution any more than the property of any other. corpo- 
ration created by the royal bounty or established by the 
legislature. The revolution might justly take away the 
public patronage, the exclusive cure of souls, and the 
compulsive taxation for the support of the church. Be- 
yond these we are not prepared to admit the justice or 
the authority of the exercise of legislation. 


It is not, however, necessary to rest this cause upon 
the general doctrines alreacty asserted ; for, admitting 
that, by the revolution, the church lands devolved on the 
state, the statute of 1776, ch. 2, operated as a new granh 
and confirmation thereof to the use of the church. 


If the legislature possessed the authority to make such. 
a grant and confirmation, it is very clear to our minds” 
that it vested an indefeasible and irrevocable title. We) 
have no knowledge of any authority or principle which, 
could support the doctrine that a legislative grant is re- 
vocable in its own nature, and held only durante bene pla- 
cilo. Such a doctrine would uproot the very foundations | 
of almost all the land titles in Virginia, and is utterly in-, 
consistent with a great and fundamental principle of a 
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gepublican government, the right of the citizens to the TERRETT 
free enjoyment of their property legally acquired. & OTHERS 


v. 

It is asserted by the legislature of Virginia, in 1798 tTayLor 
and 1801, that this statute was inconsistent with the bill &orneErs. 
of rights and constitution of that state, and therefore ———-—— 
void. Whatever weight such a declaration might pro- 
perly have as the opinion of wise and learned men, as a 
declaration of what the law has been or is, it can have no 
decisive authority. It is, however, encountered by the 
opinion successively given by former legislatures from 
the earliest existence of the coustitution itself, which 
were composed of men of the very first rank for talents 
and learning. And this opinion, too, is not only a co- 
temporaneous exposition of the censtitation, but has the 
additional weight that it was promulgated or acquiesced 
in by a great majority, if not the whole, of the very fra- 
mers of the constitution. Without adverting, however, 
to the opinions on the one side or the other, for the rea- 
sons which have been already stated, and others which 
we forbear to press, as they would lead to too prolix and 
elementary an examination, we are of opinion that 
the statute of 4776, ch. 2, is not inconsistent with the con- 
stitution or bill of rights of Virginia. We are prepared 
to go yet farther, and hold that the statutes of 1784, ch. 

88, and 1785, ch. 37, were no infringment of any rights 
secured or intended to be secured under the constitution, 
either civil, political, or religious. 


om we oe ee ae Ro MR Be ee, ee eo 


How far the statute of 1786, ch, 12, repealing the sta- 
tute of 1784, ch. 88, incorporating the Episcopal churches, 
and the subsequent. statutes in furtherance thereof of 
1788, ch. 47, and ch. 53, were consistent with the princi- 
ples of civil right or the constitution of Virginia, is a sub- 
ject of much delicacy, and perhaps not without difficulty. 
Itis observable, however, that they reserve tothe churches 
all their corporate property, and authorize the appoint- 
ment of irustees to manage thesame. A private corpo- 
ration created by the legislature may loose its franchises 
by a misuser or a nonuser of them ; and they may be re- 
sumed by the government under a judicial judgment 
upon a quo warranto to ascertain and enforce the forfei- 
ture.—This is the common law of the land, and is a tacit 
condition annexed to the creation of every such corpora- 
tion. Upon a change of government, too, it may be ad- 
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mitted that such exclusive privileges attached to a private 
corporation as are inconsistent with the new government 
may be abolished. In respect, also, to public corpora- 
tions which exist only for public purposes, such as 
counties, towns, cities, &c.° the legislature may, under 
proper limitations, have aright to change, modify, en- 
large or restrain ‘hem, securing however, the property 
for the uses of those for whom and at whose expense it 
was originally purchased. But that the legislature can 
repeal statutes creating private corporations, or confirm. 
ing to them property already acquired under the faith of 
previous laws, and by such repeal can vest the property 
of such corporations exciusively in the state, or dispose 
of the same to such purposes as they may please, with- 
out the consent or default of the corporators, we are nét 
prepared to admit; and we think ourselves standing up- 
on the principles of natural justice, upon the fundamen. 
tal laws of every free government, upon the spirit and 
the letter of the constitution of the United States, and 
upon the decisions of most respectable judicial tribunals, 
in resisting such a doctrine. The statutes of 1798 ch. 9, 
and of 1801, ch. 5, are not, therefore in our judgment, 
operative so far as to divest the Episcopal church of the 
property acquired, previous to the revolution, by pur- 
chase or by donation. In respect to the latter statute, 
there is this farther objection, that it passed after the dis- 
trict of Columbia was taken under the exclusive juris- 
diction of congress, and as to the corporations and pro- 
perty within that district, the right of Virginia to legis- 
late no longer existed. - And as to the statute of 1798, 
ch. 9, admitting it to have the fullest operation, it mere- 
ly repeals the statutes passed respecting the church since 
the revolution ; and, of course, it left in full force all the 
statutes previously enacted so far as they were not in- 
consistent with the present constitution. It left, there- 
fore, the important provisions of the statates of 1664, 
1696, 1727, and 1748, so far as respected the title to the 
church lands, in perfect vigor, with so much of the comi- 
mon law as attached upon these rights. 


Let us now advert to the title set up by the Plaintiffs 
in the present bill. Upon inspecting the deed which is 
made a partof the bill, and bears date in 1770, the land 
appears to have been conveyed to the grantees as church 
wardens of the parish of Fairfax and to their successors 


etm see Sor ses cos. 
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in that office, forever., Itis also averred in the bill that TERRETT 
the Plaintiffs, together with two of the Defendants (who & oTHERS 
are church wardens) are the vestry of the Protestant v. 
Episcopal church, commonly called’ the Episcopal Taytor 
church of Alexandria, in the parish of Fairfax, and that &oTHERs. 
the purchase was made by the vestry of said parish and — 
church, to whom th: present vestry are the legal and re- 

gular successors in the said vestry ; and that the pur- 

chase was made for the use and bencfit of the said church 

in the said parish. No statute of Virginia has been cited 

which creates church wardens acorporation for the pur- 

pose of hoiding lands ; and at common law their capaci- 

ty was limited to personal estate. 1 B. C. 394-—Bro. Corp. 

77, 84.—1 Rolle Abr. 393, 4. 10.—Com. Dig. tit. Esglise, 

F. 3.—12 H. 7, 27.b.—4 3 H. 7, 9, b.—37 H, 6, 30.— 

4 Burn’s Eceles, Law, 290.—Gibs. 215. 


"S<2@S7F enw Taat awe 


It would seem, therefore, that the present deed did 
not operate by way of grant to convey a fee to the church 
wardens and their successors ; for their successors, as 
such, could not take ; nor to the church wardens in their 
natural capacity ; for « heirs” is not in the deed? But 
the covenant of general warranty in the deed binding 
the grantors and their heirs forever, and warranting the 
land to the church wardens and their successors forever 
may well operate by way of estoppel to confirm to the 


church and its privies the perpetual and beneficial estate 
im the land. 


One difficulty presented on the face of the bill was, 
that the Protestant Episcopal church of Alexandria was 
not directly averred to be the same corporate or unin- 
corporate body as the church and parish of Fairfax, or 
the legal successors thereto, so as to entitle them to the 
lands in controversy. But upon an accurate examina- 
tion of the bill, it appears that the purchase was made 
by the vestry «of the said parish and church,” « for the 
use and beneiit of the said church in the said parish.” It 
must, therefore, be taken as true that there was no other 
Episcopal church in the parish ; and that the property 
belonged to the church of Alexandria, which in this res- 
pect, represented the whole parish. And there can be 
no doubt that the Episcopal members of the parish of 
Fairfax have still, notwithstanding a separation from 
the state of Virginia, the same rights and privileges as 





e 
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TERRETT they originally possessed in relation to that church, 

& ornens while it was the parish church of Fairfax. 
v. 4 
TAYLOR The next consideration is whether the Plaintiffs, who 
& oruers. are vestry-men, have, as such, a right to require the lands 
— of the church to be sold in the manner prayed for in the 
bill. Upon the supposition that no statutes passed since 
the revolution are in force, they may be deemed to act 
under the previous statutes and the common law. By 
those statutes the vestry were to be appointed by the 
parishoners «for the making and proportioning levies 
and assessments, for building and repairing the churches 
and chapels, provision for the poor, maintenance of 
the minister, and such other necessary purposes, and for 
the more orderly managing all parochial affairs; out 
of which vestry the minister and vestry were yearly te 

choose two church wardens. 


As incident to their office as general guardians of the 
church, we think they must be deemed entitled to assert 
the rights and interests of the church. But the minister, 
also haying the freehold, either in law or in equity, during 
his incumbency, in the lands of the church, is entitled to 
assert his own rights as persona ecclesie. No alienation, 
therefore of the church lands can be made either by him- 
self or by the parishioners or their authorized agents, 
without the mutual consent of both. And therefore we 
should be of opinion that, upon principle, no sale ought 
to be absolutely decreed, unless with the consent of the 
parson, if the church be full. . 


If the statute of 1784, ch. 88, be in force for any pur- 
pose whatsoever, it seems to us that it would lead toa 
like conclusion. If the repealing statute of 1786, ch. 12 
or the statute of 1788, ch. 47, by which the church 
property was authorized to be vested in trustees cho- 
sen by the church, and their successors, be in force for 
any purpose whatsoever, then the allegation of the bill, 
that the Plaintiffs «‘ have, according to the rules and reg- 
ulations of their said society, been appointed by the con- 
gregation vestry-men and trustees of the said church,” 
would directly apply. and authorize the Plaintiffs to in- 
stitute the present bill. Still, however, it appears to us 
that in case of a plenarty of the church, no alienation or 
sale of the church Jands ought to take place without the 
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assent of the minister, unless such assent be expressly TERRETT 
dispensed with by some statute. , & OTHERS 
; . v. 

On the whole the majority of the Court are of opinion, TAYLOR 
that the land in controversy belongs to the Episcopal &orHErs. 
church of Alexandria, and has not been divested by the — 
revolution, or any act of the legislature passed since that 
period ; that the Plaintiffs are of ability to maintain the 
present bill; that the overseers of the poor of the parish 
of Fairfax have no just, legal, or equitable title to the 
said land, and ought to be perpetually enjoined from 
claiming the same ; and that a sale of the said land ought, 
for the reasons stated in the bill, to be decreed upon the 
assent of the minister of said church (if any there be) 
being given thereto; and that the present church war- 
dens and the said James Wren ouglit to be decreed to 
convey the same to the purchaser; and the proceeds toy 
be applied in the manner prayed for in the bill. . 


The decree of the Circuit Court is to be reformed so 
as to conform to this opinion. 








THE BRIG SHORT STAPLE AND CARGO, 
(Hallaway and others, Claimants, ) 
v. 
THE UNITED STATES. 


1815. 


Feb. f5th 








Absent....JOHNSON, J. § Ton, J. 


THIS was an appeal from the sentence of the Cir- :' 
cuit Court, for the district of Massachusetts, which af-Quere? Whe- 


firmed that of the district Court condemning the brig phy wn 2 


Short Staple and cargo. embargo laws 
of 1807 and 
1808, a regis- 
The facts of the case are thus stated by the Chief tered veseel 
Justice in delivering the opinion of the Court. — 
One POrttowid~ 
This vessel was libelled in the district Court of Mas- ther of the U. 
vachusetts, in March, 1809, for having violated the em- 7 


ble to condem- 
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Bric bargo laws of the United States, by sailing to a foreiga@t 


sHorr port. The fact is admitted by the Claimants, who ale 
STAPLE lege, in justification of it, tWat the vessel was captured, 
v. while om her voyage to Boston, by a British armed ves- 
v.sTaTes. sel, and carried into St. Nichola Mole, where the go- 
. vernment of the place seized the cargo. 
nation for go- 
ee res" Tt appeared in evidence that the Short Staple sailed 
If a vessel be from Boston, about the 10th of October, 1808, with ins 
captured by @ structions to procure a cargo of flour, and return theres 
superior force , 

and a prize- With to Boston, unless the embargo should be removed 
pon and @ before the commencement of her return voyage, in whielp 
ry gti ae case she was directed to proceed to the island of Gauda~ 
it is not theloupe. At Baltimore she took on board a cargo of 
ty ote an’, flour, and sailed thence for Boston, about the 28th of 
of the captur- October. She was detained, s -veral days, in Hampton 
aus oa cal Roads, by contrary winds. During this detention, thé 
cue her—for British armed vessel Ino put into Hampton Roads: for 
-_. _ the purpose of repairing: some damage sustained in a 
pose the vessci Storm on the coast. ‘The Ino had been in the port of 
to condemna- Boston while the Short Staple lay there, and had clear- 
tion although 
otherwise in- , 7 
noceut. tination was Jamaica. The reason her captain has 
since assigned for tis imposition, was that by clearing 
out for the Cape of Good Hope, he was allowed to take 
on board a larger supply of provisions than would have 
been allowed, had he cleared out for any port in the 

West Indies. 


* As soon as the wind was favorable, the Short Staple, 
together with another vessel, likewise bound from Bal- 
timore to Boston, called the William King, put to sea, 


and was followed by the Ino, who seon overtook them, — 


and took possession of them both as prize, alleging that 
they were bound toa French Island. The captor put a 


prize-master and two hands on board the Short Staple, ° 


and sailed in company with them until they fell in with 
a British ship of war. ‘lhe captain of the Ino directed: 
the prize-master to meet the ship of war, and submit to 
her orders; while the Ino, dreading that her hands 
might be impressed, made sail to the windward and es- 
caped. After their papers had been examined, the Short’ 
Staple and the William Kingavere permitted to proceed 
on their voyage, and were carried into St. Nichola 
Mole, the place appointed by the captain of the Ino for 


ed out for the Cape of Good Hope, though her real dese. 


S$ FSEFFEFSSOPIBSES&S Ss 
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méeting them when he was separated from them by the BRIG. 

ship of war. ‘They arrived at the Mole aboot fwo days sHonT 

after parting from the Ino, who followed them, and en- 

tered the port soon after them. ‘The governmentofthe vv. 

place insisted on detaining one of the vessels, as provi+ U.sTATES. 

sions were scarce at the Mole, and the Short Staple was 

given upto them. Her cargo was landed under the di- 

rection of the De eee and purchased at about $ 32 

yer barrel. Having received about $1,200 in part pay 

for the cargo, the captain of the Short Staple sailed to 
Turk’s Island, and loaded her with a cargo of salt, with 
which he returned to a port in Massachusetts, where 
his vessel was seized as having violated the embargo 
laws. The William King appears to have been car- 
ried to Jamaica, and there liberated without havin 
been libelled. The Short Staple was condemned in both 

* the District and Circuit Courts, and the case is brought 
before this Court by writ of error. 


P. B. Key & R. G: Amory, for the Appellants; con- 
tended, 


4. That no law prohibited the Short Staple from go- 
iig to the West Iiidies ; and | 


2. That she was carried there by the supétior force 
of a British vessel of war. 


4. There was no law then int force by which the brig 
could be condemned for going to aforeign port. = 


The only embargo laws then in force which could af- 
fect this vessel were the original embargo act of 22d 
Dec. 1807, (vol. 9, p. 7,) and the supplementary act of 
9th of January, 1808—vol. 9. p. 10. 


_ The first act laid «an embargo on all ships and ves- 
sels bound to any foreign port or place,” and directed 
that no clearance should be granted for any foreign voy- 
age; and that no registered or sea-letier vessel, having 
on board a cargo, should be allowed to depart from one 
port of the United States to another port of the United 
States, unless the master, &c. should give bond in dou- 
ble the value of vessel and cargo, that the cargo should 


be re-landed in the United tes: The act did not 
VOL. IX. * 
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wRic_ give any forfeiture. The first section of the 2d embarga — 
sHoRT. law (the supplementary act of January 9th, 1808,) re- | 
STAPLE, lates only to vessels « licensed for the coasting trade.” 
»v. The 2d section relates only to vessels licensed for the © 
U.8TATES. fisheries or whaling voyages. ve 


The 3d section enacts, that « if any vessel” «shall, — 
«‘ contrary to the provisions of this. act, or of the uct to 
‘* which this is a supplement,” « proceed to a foreign Jie. 
‘é port or place,” «such vessel shall be wholly forfeited.” 


If any forfeiture is given it must be by this section— 
and this section applies only to such vessels as shall — 
violate the provisions of this or the former act. The 
«s provisions ‘of this act” do not apply to a registered, 
vessel, but only to licensed coasters and fishing vessels. 
The first embargo law did not forbid a vessel to sail to a — 
foreign port if she should have a clearance but relied — 
upon the bond and security that the cargo should be re- 
landed. It was the violation of a contract not an offence — 
against law. It was a breach of the condition of the 
bond, but no crime. Every man has a right to refuse © 
to comply with the condition of his bond if he will pay @& 
the penalty. ‘The United States, in the present instance, — 
did resort to the bond. | It is trae they did not recover, 
because the jury found a verdict against them upon the 
issue offact. But they have had their remedy. 


A registered vessel could only violate the provisions. 
of the first or second embargo law, by going to a fo-__ 
reign port without a clearance ; or by going to a port of © 
the United States without giving bond. A vessel which — 
had a clearance and had given the bond was not forbid- 
den to go to a foreign port. The Short Staple had a” 
clearance and had given the bond. The provisions of — 
the supplementary act could only be violated by licensed 
coasters and fishing vessels, and are not applicable to, 
the present case. The vessel did not go to a foreign 
port contrary to the provisions of the act, but contrary ~ 
to the condition of the bond. ; 


JoNnES, contra. 


The only questions are whether the 3d section of the 
2d embargo law superadds the forfeiture uf the vessel | 
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40 the penalty of the bond, for violation of the previous Bric 
law, or whether it provides a forfeiture for the violation snorr 
of a new prohibition. ; STAPLE, 
v. 
The expression « contrary to the provisions of this v.sTaTEs, 
act or of the act to which this is a supplement,” mean ——-—— 
contrary to the spirit and intention of those acts. The 
spirit of the former act was unquestionably a prohibi- 
. tion of all foreign trade, ‘To go with a cargo to a fo- 
reign port was clearly against the spirit of the embar-. 
go. A vessel violates the provisions of the act. when 
she violates the bond which the act provides. The act 
declares that an embargo shall be laid on all vessels 
bound to a foreign port. ‘The word embargo is equiva- 
lent to a prohibition. And the words «bound to a fo- 
reign port” mean a vessel intending to go to a fo.eign 
port—not merely a vessel ostensibly bownd to such. port. 


‘But if the vessel, by violating the bond does not vio- 
late the law which requires the bond, yet the third sec- 
tion of the second embargo act creates a new offence, 
viz: that of going -to a foreign port. It is coupled, in 
the same sentence, with the prohibition to put foreign 

s on board of another vessel, which is unquestion- 
ably an entirely new offerice, and yet, according to the 
words of the act, must 'bedone contrary to the provi- 
sions of this or the former act. This shows that the 
legislature did not mean to confine the forfeiture to vio- 
lations of the first'act, or of the two first sections of the 
second act. 


; 
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Amory, in reply, 


Observed that the word embargo meant a restraint, 
or confinement of vessels alréady-in port, and could not 
affect the conduct of a vessel after she had left the port. 
¥f she has a license to leave the port, the embargo, as 
such, cannot make her subsequent conduct unlawful. 


February 17th, Absent....Jounson, J. and Toon, ‘J. 


Marsan, Ch. J. after stating the facts of the case, 
delivered the opinion of avr Court a8 follows : 


It has been contended by the Plaintiffs i in error, 
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BRIG 4. That the Short Staple being a registered vessel,’ » 
sHort and having given bond as required by. law for re-land- — 
STAPEB, ing her cargo in the United States, is not liable to for. . 
Vs feiture, if she has violated the condition of that bond. . 

U.STATES, 

rs 2. That her sailing to a foreign. port, being, unden — 
the coercion of a force she was. unable to resist, is juss 
tifiable under the laws of the United States. ' 


The first error has been pressed with great comet 
ness by the counsel for the Plaintiffs; byt the Court ig 
not convinced that his expesition of the embargo acts — 
is a sound one. On this point, however, it willbe un- 
necessary to give an opinion; because we think the ned 
cessity under which the Claimants justify their going) 


into St. Nichola Mole, is sustained by the proofs in = 
cause. 


It is not denied that a real capture and carrying gato 
port by a force not to be resisted, will justify an act 
which, if voluntary, would be a breach of the laws im 
posing an embargo. Nor is it denied that if such capy 
ture be pretended, if it be made with the consent and 
connivance of the parties interested, such frauduleng— 
capture can be no mitigation of the offence. The whole 
question, then, to be decided bythe Court is a question” 
ef fact. Was this capture reak—was the force such as 
the Short Staple could not resist? or was it made 
consequence of some secret arrangements between da 
captor and captured? — 


It is contended, on the part of the United States, that 
the circumstances of this case are such as to outweigh | 
all the positive testimony in the cause, and to prove; in- 
opposition to it, that the Short Staple was carried into 
St. Nichola Mole, not by force, but with her consents 
and by previous concert between | hee owners and on 
captain of the Ino. 


Those circumstances are, 


1. The arrival and continuance of the Ine in the port 
of Boston, while the Short Staple lay in that port poniy, 
yious to her departare for Baltimore. 
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g. Her clearing out for the Cape of Good Hope while Bric 
her real destination was Jamaica. SHORT 
) STAPLE, 
3. The continuance of the Short Staple in Hampton ___v. 
Roads until the arrival of the Ino, U.STATES. 
4. Her capture on a coasting voyage which would 
not justify suspicion. 


5. Her being carried to a port where there was a 
good market, and there given up; and, 


. 6 That the William King, when carried to Jamaica, 
was also given up without being libelled. 


. That these circumstances are some of them such as 
to justify strong suspicion, and such as to require clear 
explanatory evidence to do away their influence, is un- 
questionable. But the Court cannot admit that any or 
all of them together amount to such conclusive evidence 
as to render it impossible to sustain the defence. 


_-» 2B 2 


That the Ino should arrive in the port of Boston 
while the Short Staple lay in that port is nothing re- 
markable. It furnished an opportunity of concerting 
any future plan of operations with the owners of the 
Short Staple, or of any other vessel; but is certainly 
no proof of such concert. ‘There is no evidence that 
the respective owners were acquainted or had any com- 
munication with each other; and the whole testimony 
is positive that no such communication took place. 


Lo 
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That the Ino should have cleared out for the Cape of 
Good Hope, when her real destination was Jamaica, is 
sufficiently accounted for. It enabled her to take on 
board a considerable quantity of provisions, an article 
in demand in Jamaica, which she would not have been 
permitted to do had her real destination been known. 
This may be a fraud in the Ino, but cannot affect the 
Short Staple. 


BERS s 


That tlie Ino should have arrived in Hampton Roads 
while the Short Staple remained there, and should have 
followed her to sea, and have captured her, are unques- 
tionably circumstances which justify strong suspicion, 
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BRIG and which would be sufficient for the condemnation of 
swort the vessel, if not satisfactorily ¢xplained : but it is not 
STAPLE, conceded by the Court that they admit of no explana- 
v. tion. These circumstances are not absolutely incom 
U.STATES. patible with innocence. 


A 
oe 


It is proved by testimony to which there is no excep- 
tion, and which no attempt has been made to discredit, 
that the Short Staple was absolutely wind-bound the 
‘whole time she remained in Hampton Roads ; and that 
she attempted te put to sea before the arrival of the Ino, 
but could not. Had this capture ever been pre-concert- 
ed in Boston, the Ino and Short Staple would more. 
probably have contrived to meet on the return voyage 
of the latter, than to have adopted the course of the o 
waiting in port for the arrival of the other, and then. 
sailing out almost together. , 


The arrival of the Ino in Hampton Roads is complete 
ly accounted for. She had ‘suffered by the perils of bee: 
sea, and put in for necessary repairs. This fact i 
proved positively, and no opposing testimony is p 
duced. 
That the Ino should have pursued the Short Staple 
on a coasting voyage, and have captured her, was, a 
wrong not to be justified. It is said to have been so” 
atrocious a tort, that its reality is incredible. The fact, 
however, is completely proved. ‘The master of the 
Short Staple swears that he was on his voyage to Bos- 
ton; that his intention was to proceed to that port; 
that he had had no previous communication with the 
Ino, and had no expectation of being captured by her, 
or of being turned out of his course. The other per) 
sons on board the Short Staple testify to the same factsy 
as far as their knowledge extends. The owner of the” ” 
Ino, who was on board, and her officers, swear that 
they had no previous communication with the Short” 
Staple or her owner; that there was no concert of any _ 
sort between them ; that they were informed by some 
person on shore, while the Ino lay in Hampton Roads” 
for repairs, that the Short Staple and the Wifliam King 
were on a vovage to a French island ; that expecting 
to find something which would justify condemnation a8 
prize, they determined to examine those vessels, and, 
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although, on examination, they found nothing to justify 

capture, they still hoped that something would appear 

in future ; and that, at the worst, they should incur no 

risk of damages, because they.should carry the. vessels 

and cargoes to a good market. In this confidence, they u.sTATES. - 
determined to take them to Jamaica. —_—-— 


This disposition in the captors, however indefensible, 
is very probable. It grew out of the state of the two 
countries ;. and no individual who was captured in con- 
sequence of it ought, if his own conduct contributed in 
no degree to that capture, to be made the victim of it. 


That she was carried into St. Nichola Mole, and 
there given up to the government of the place, is, in 
itself, a circumstance throwing some suspicion on the 
transaction, and requiring explanation. ‘lhe testimony 
explains it. The Ino was separated from her two 
prizes by a fact which is fully proved, and which sufti-- 
ciently accounts for that separation. That her captain 
should, when about to leave them, appoint some near 
port as the place of meeting again, was almost of 
course ; and that le should have relinquished one of the 
vessels.to the government of the place ceases to be mat- 
ter of much surprize when it is recollected that he could 
not have much expectation of making her a prize; that, 
in fact, the capture was made with scarcely any hope 
of condemnation, but with a certainty that it would 
produce some additional supply of provisions, and could 
injure no person. The criminalty of this mode of think- 
ing, whatever it might be, was not imputable to tke 
owners of the Short Staple. 


It has been contended that, during the separation of 
the Ino from the captured vessels, a rescue ought to 
have been attempted. There having been, during that 
Period, but three persons belonging to the Ino on board 
the Short Staple, they might have been ove:powered by 
the American crew; but the attempt to take the vessel 
from them was no part of the duty of the Americans, 
and might, in the event of re-capture, have exposed the 
vessel and cargo to the danger of condemnation, of 
Which, without such rescue, they incurred no hazard. 


The abandonment of the William King without li- . 
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BRIG  belling her, is the natural consequence of having bedi 
short able to find no circumstances of suspicion which might 
STAPLE, tempt the captors to proceed against her. It undoubt- 
v. edly proves, what the captain of the Ino avows, that he 
U.STATES. acted under a full conviction of pte exposed to no 


——-—— risk by the capture, though he sh reap no arte 
tage from it. 


The interest which coasting vessels had in fictitiogs 
or concerted captures, undoubtedly subjects all captures 
to a rigid scrutiny, and exposes them to much suspk 
cion. The case of the Claimant ought to be completely 
mate out. No exculpatory testimony, the existence ¢ 
which is to be supposed from the nature of the tre 
tion, ought to be omitted. The absence of such te 
mony, if not fully accounted for, would make an ite 
pression extremely unfavorable to the claim. But whe emt 
the testimony is full, complete and concurrent; whet 
“every circumstance is explained and accounted for in ; 
reasonable manner ; where the testimony to the inug 
cence of the owners and crew of the vessel is posit 
proceeding from every person who can be supposed’ 
have any knowledge of the facts, and contradicted b 
none ; the Court cannot pronounce against it. 
would be to allow to suspicious circumstances a ¢ 
treling influence te which they are not entitled. 


ST. « a tee siete Bl Qh em Se reread Se 


The sentence of the Circuit Court, condemning ¢ 
Short Staple, is reversed and annulled, and the 
remanded to that Court with directions to decre 
restoration of the vessel to the Claimants, and to 4 
miss the libel. 


a. | 


Je ae AP RN AB pn 5 eRe! 
as : 


Srory, J. stated that he dissented from the opinit 
of the Court and adhered to the opinion which he g 
in the Court below, in which he had the concurrer 
one his of bretheren. 


4815. PARKER wv. RULE’S Lesser. 


Feb. 11th. 


-— s 
= 


Absent....Jounson, J. and Topp, J. 


Under the act ERROR to the Circuit Court of the district 


of t 
shay pene" West ‘Tennessee, in an action of ejectment:. 
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The facts of the case were thus stated by the chief PARKER 
justice in delivering the opinion of the Court: ~. 


RULE’S 
Thig was an ejectment brought by the Defendant in xessex, 
error in the Circuit Court of the United States for the — —_.— 
district of West Tennessee. The Plaintiff below claim- a direct ta 
ed under a patent regularly issued by the proper au- (uly 14,1798) 
thority. The Defendant made title under a deed, from lector could 
the collector of the district, reciting a sule of the said *!! Ce ees 
land as being forfeited by the non-payment of taxes; proprietor for 
and conveying the same to the purchaser. On the va- non-payment 
lidity of this conveyance the whole case depends. At % he t™ it 
the trial the Defendant produced his deed, and also a that he shotid 
general list of lands owned, possessed and occupied on *!vertise the 
the first day of October, 1798, in assessment district list. of lands, 
No. 12, in the state of ‘Tennessee, corresponding with &e and the 
the collection district No. 8, returned to the office of - agente 
the late supervisor of the revenue for the district of due for the 
Tennessee by Edward Douglass, surveyor of the reve- 24 the 
nue for said assessment district, among which is the fol- pay, for 60 
lowing: « Grant John, reputed owner in Sumner coun- 478 in foar 
*ty on the middle fork of Biedsoe’s Creek, 640 acres Sate, if there 
“of land subject to and included in the valuation, valu- were so many. 
“ed at $2,560, no possessor or occupant.” He aiso 
produced the tax list furnished by said surveyor to 
Thomas Martin, collector of tlre collection district No. 
8 in which list said land is described in the same man- 
ner as in the said general list, excepting that the said 
John Grant is described as possessor or occupant of 
said 640 acres of land, and said land is included in the 
list of lands belonging to residents. He also produced 
the advertisements of the sale of the said lands, men- 
_ tioned in the said deed to have been made in the Ten 
nessee Gazette, in which said John Grant is mentioned 
only as reputed owner of said land, and proved; by a 
witness present at the sale, that the said Henry Brad- 
ford, for himself ahd Daniel Smith, became the pur- 
chaser of ‘the said land; and that the said Daniel and 
Henry, before the execution of the said last mentioned 
deed, assigned their interest in the said land to the De- 
fendant, Richard Parker. But it did not appear that 
the said collector#had, at any' time, caused a copy of 
the said list, with a statement of the amount of the tax, 
and a notification to pay the same, to be published for 
sixty days in four gazettes of the state, if there were so 
VOL. 1X. 9 
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many, pursuant to the last clause of the 41th section of. 
the act of congress, entitled «* An act to lay and collect 
«a direct tax within the United States,” vol. 4, p. 242, 
And thereupon the judge instructed the jury that the 
said sale made by said cullector was unauthorized and 
void, because the said collector had not previously made 
said last mentioned publication, and because it appear: 
ed that the collector proceeded to collect the taxes due 
on the said land in the manner prescribed by law for 
collecting taxes due upon lands where the owner re- 
sides thereon, and not in the manner ribed when 
the owners are non-residents and because there is a Vae 
riance between the surveyor’s books and the collector’s 
list. The Defendant below excepted to this opinion of 
the judge, and a verdict and judgment beitig rendered 
against him, he has brought the same by writ of errot 
into this Court. ig 

4* 


Jones, for the Plaintiff in error. 7 


There is only one question in this cause, viz: whe 
ther the coMector, in making sale of the land under the 
43th section of the act, (vol. 4, p. 213.) was bound to 
‘publish for 60 days in 4 gazettes of the state, the coe 
pies of the lists of the lands taxable, &c. with a state. 
ment of the amount of the taxes due thereon, and a noe 
tification to pay the same in 30 days, as required by 
the 11th section of the same act. 


We contend that this clause of the section applies 
only to unoccupied lands of wnknown proprietors, and 
not merely to lands of non-residents. Grant, although 
@ non-resident, was a known proprietor. 


Such publication is only nec y in case of distres 
and sale of goods and chattels, w is the only. rem& 
dy given by the 11th section. If the collector intended 
to levy the distress, then it was incumbent on him @ 
make the publication. But when the legislature, by th 
43th section, give the remedy by sale of the land itself 
they make a different provision and require different 
notice of the sale, and do not refer to the provision’ 
of the 11th section; all of which provisions relate omy 
to the case of distress. # 


- 
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C. LEE, ¢ontra. 


The deed from the collector must. always recite all rvuLE’s 
the facts necessary to make the title good. In this re- LessEE. 
spect the deed is very defective. —_ 


The land appears to have belonged to a non-resident. 
If his residence was known, the law required that he 
should have personal notice: if not known, he must 
have presumptive notice by publication as the 44th sec- 
tion requires. It cannot be supposed that the law would 
require less notice to authorize a sale of the land, than 
a distress and sale of chattels. It cannot be supposed 
that the legislature meant to comprise all the pre-requi- 
sites of a sale of the land in the 413th section; for that 
section applies as well to residents as te non-residents, 
.and yet it requires no notice of the amount of the taxes 
nor a demand of payment before sale. It is rather to 
be presumed that the legislature meant that all the pre- 
ceding requisites should be complied with, 


JonES, in reply. 


It is not necessary that the deed should recite any of 
the facts preceding the sale. They may all be proved 
by parol. 


February 18th. Absent....Jounson, J. and Topp, J, 


Marsuatt, Ch. J. after stating the facts of the case, 
delivered the opinion of the Court as follows : 


It is admitted that if the preliminary requisites of the 
law have not been complied with, the collector could 
have no authority te sell, and the conveyance can pass 
no title. On the part of the Plaintiff in error it is in- 
sisted that these requisites have been performed, and that 
the instruction given by the judge is erroneous. The 
instruction is that the sale was unauthorized and void. 


It was proved in the cause that the proprietors of the 
Jand in controversy were non-residents of the state of 
Tennessee when the tax was assessed, and continued to 
be so to the time of bringing the action, and that they 
had no known agents in that state, 
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FARKER The mode of proceeding with respect to non-residents 
is prescribed in the 41th and 13th sections of the act im, 
posing the direct tax. 


ba! 
The object of the provisions of the 41th section ig, 
« lands, dwelling houses and slaves which shall not be 
«‘ owned by or in the occupation or under the care or 
« superintendance of some person within the collection 
«« district where the same shall be situated or found af 
« the time of the assessment aforesaid.” 


It is alleged that the Plaintiff below did not entitle 
himself to the provisions of this section by bringi 
himself within its description. He was a non-resident 
an had no known agent. but has not shown that there 
was no occupant of the land. 


The testimony offered by both Plaintiff and Defen- 
dant is spread upon the record ; and although the Plain. 
tiff has not shown that there was no occupant, yet that 
fact came out in the testimony of the Defendant before 
-the opinion of the Court was given. One of the tax 
lists produced by him states the land to be without an 
occupant ; and the other which states John Grant to be 
the occupant, is so far disproved, because the case ad- 
mits John Grant to have been, at the time, an inhabi- 


tant of Kentucky without any agent in the state of Ten- 
nessee. 


The requisites of the 43th section of the act, which 
prescribes the course to be pursued where lands are te 
be sold because the taxes are in arrear and unpaid for 
twelve months, have been observed. The requisites of 
the 11th secfion, which prescribes the duty of the cole 
lector after the assessment of the tax before he can pro- 
ceed to distrain for it, have not been observed. The 
cause depends on this single point—was it the duty of 
the collector, previous to selling the lands of a non-re- 
sident in the manner prescribed by the 13th section of 
the act to make the publications prescribed in the 44th 
section? : 

This will require a consideration of the spirit and 
intent ofthe law. = = "ge 0! ae 
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The 9th section makes it the duty of the collector to PARKER 


advertise that the tax has become due and payable, and 


the times and places at which he will attend for its col- ruLE’s 
lection. It is then his duty to apply once at the respec- LEssEE. 


tive dwellings of those who have failed to attend such 
places, and there demand the taxes respectively due 
from them. If the taxes shall not be then paid, or with- 
in twenty days thereafter, :t is lawful for the collector 
to proceed to collect the same by distress and sale. 


The 11th section prescribes the duty of the collector 
with respect to lands, &c. not owned, &c. by some per- 
son within the collection district wherein the same shall 
be situated, 


Upon receiving lists of such lands, &c. he is to trans- 
mit certified copies thereof to the surveyors of the reve- 
nue .of the assessment districts, respectively, within 
which such persons respectively reside, whose duty it 
is to give personal notice of the claim to those who are 
liable for it. If the tax shall not be paid within a spe- 
cified time after this notice, it then becomes the duty of 


_ the collector to collect the same by distress. 


If the residence of the owner of such land be unknown, 
this sectiow requires certain publications to be made as 
a substitute for personal notice; after which it is the 
duty of the collector to proceed to collect the tax by 
distress in like manner as where a personal demand has 
been made. 


The 13th section prescribes the duty of the collector, 
and the forms to be observed in the sale of land the 
taxes on which remain unpaid for one year. This sec- 
tion contains no reference to those which preceded it, 
but marks out the course of the collector in the specific 
case. It is therefore contended, and the argument has 
great weight, that if the requisites of this section be 
complied with, the sale is valid. This opinion,is in 
conformity with the letter of the section; and it is con- 
ceded that the intent must be very clear which will jus- 
tify a connexion of that section with those which pre- 
cede it, so as to ingraft upon it those acts which must 
be performed by the collector before he can distrain for 
taxes, But in this case, when we take the whole sta- 
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PARKER tute together, such intent is believed to be suficiently | 




































v. apparent. sal 
RULE’S 7 rae 
LESSEE, There is, throughout the act, an obvious anxiety in the 

‘ the legislature to avoid coercive means of collection, un- — hi 
less such means should be necessary ; and to give every, Yeh om 
owner of lands the most full information of the sum for. = 
which he was liable, and to afford him the mosf easy a 
opportunity to pay it. Thus the accruing of the tax is van 
to be advertise’, and the times and places at which the men 
collector will attend to receive it. A personal demand 
at the dwelling houses of those who have neglected to 
attend to this notice must then be made, a reasonable 
time before the collector can collect the tax by distress, 

Where lands are owned by non-residents whose places 

of residence are known, this personal notice is still re- 

quired ; and where their residence is unknown, cértain” 
publications are substituted for and deemed equivalent 

to personal notice and demand. In each case, it is 

made the duty of the collector to proceed to collect thes 

tax by distress and sale. 

From this view of the law it is inferred, not only that: A 


the legislature was anxious to avoid coercive means of Bf ine, 
collection, but has also manifested a solicitude to collect | Stru 
the tax by distress and sale of personal property rather) 9. of Ji 
than by a sale of the land itself. That all the means of 


collection prescribed in the act must have been tried, ‘a 
and must have failed before a sale of the land can be, Fe 
made. The duty of the collector to make a_ personal 

demand from the resident owner of lands, and to: make “oF 
those publications which the law substitutes for a per- 9 foi, 
sonal demand where the residence of the owner is une 

known, does not depend on the fact that personal pro- T 


perty is or is not on the Jand from which the tax may: J yas 
be levied by distress. It is his duty to proceed in the) viol: 
manner prescribed in the 9th and 44th sections, in every) 9 jn de 
case. After having so proceeded, it is his positive dutyy | a ca 
to levy the tax by distress, if property liable to distremm a fol 
can he found. If, notwithstanding the proceedings die: 9 pot ; 
rected in the 9tlrand 41th sections, the tax shall remai , 

one year unpaid, it is to. be raised by a sale of the land. T 
It appears to the Court that the 13th section pre-supy 9 pro} 
poses every thing enjoined in thee) and 41th sectiong’ | any 
th-have been performed, and that the. validity of the: : 
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sale of laid owned by a non-resident, made by the col- PARKER 
lector for the non-payment of taxes must depend not — v. 
only on his having made the publications required in RULE’s 
the 13th section, but on his having made those also LessEE. 
which are required in the 44th section. .Those publi- 
cations not having been made in this case, it is the opi- 
nion of the majority of this Court that the sale is void, 
and that the judge of the District Court committed no 
error in giving this instruction to the jury. The judg- 
ment is affirmed with costs. 











BRIG STRUGGLE : 1815. 
(Thomas Leigh, Claimant. ) oo .. 
v. 


THE UNITED STATES. 
VwHNnNeNN=== 


APPEAL from the sentence of the Circuit Court for A party whe 
the district of Massachusetts, which condemned the brig ofers an ex: 
Struggle, for violation of the non-intercourse act of 28th ap 
of June, 1809, vol. 10, p. 13, by going, with a cargo, to statute mast 


a prohibited port. vs major 
er ic 
February 18th. Absent....JJounson, J. and Topp, J. ck aa bon ng 
: leave no rea- - 
LivinestTon, J, delivered the opinion of the Court as sonable doubt 
Sllows : of his inno- 





Creal a 
ire! 

This was an information, in the District Court of — 
Massachus:tts, against the brigantine Struggle for the tive testimony. 
violation of the act of Congress of the 28th of June, 1809, 

in departing from Portsmouth, inthe United States, with 

acargo of domestic growth and manufacture, bound to 

a foreign port with which commercial intercourse was 

not then permitted. 


* 

The libel further states that the vessel arrived at said 
prohibited port, with her cargo, and that no bond had at 
any time been given to the United States, inthe manner 
required by law, that she should not proceed to-any in- 
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terdicted port, nor be engaged directly or indirectly, duns 


ing such voyage, in any trade with such port or place, — ; 


The claim denies the departure of the brigantine from — 
Portsmouth on a foreign voyage, to a port with which — 
commercial intercourse was interdicted, or to any other 
foreign port or place; but insists that she wag, duly — 
cleared, at the custom house ut Portsmouth, for ‘harles. 
ton, and that she departed and was sailing towards her - 
place of destination, when by the violence of the winds 
and waves she was driven out of her course, and became — 
so much damaged that she could not proceed on to 
Charleston ; but that it was necessary for the preserva-— 
tion of the vessel and cargo, and of the lives of those om 
board, to sail for the West Indies ; that she accordingly 
a to Martinico, and thence proceeded to St. Bartho- 

omews. 


The cause being at issue on this allegation of the Clais : 


mant, and a number of witnesses having been examined, © 
the District Court condemned the vessel as forfeited to — 
the United States. This decree was affirmed by the 


Circuit Court, from whose sentence this appeal is taken. 


The master of the Struggle, who was produced as @ 


witness, swears that after being regularly cleared, she | 


sailed from Portsmouth to Charleston, the cargo 7 
consigned to Joseph Waldron & Co. on whom he had 
orders to call for advice ; but it being rumoured, at the 
time of his sailing, that the non-intercourse would short 
ly be removed, he was informed by the owner that or. — 
ders were given to Waldron & Co. in that case, to se 

the vessel to the West Indies, provided the prospects af. 
Charleston should not be equal to his expectation, That 
5 or 6 days after sailing they had a very heavy gale from 
the south west which made such a tremendous sea that 
it became impossible to keep the vessel to. ‘That they 
had not less than 65000 feet of seasoned sawed lumber 
on thesdeck, besides loose'lumber, all of which, in his” 


opinion, must inevitably have been lost, ifthe vessel had 


been kept head to. At one time an attempt was made tos 


heave her to, and after laying a few hours, the gale in- A 


creased and knocked the vessel down, her yards bei 
nearly in the water, and the top of the deck load, so shi 


ed that they were obliged to put her before the wind oF 
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right the deck load and clear the companion way. Dur- sic — 
ing several gales they were obliged to scud, and at one sTRUGGLE 
time for 23 hours together. They shipped several seas v. 
which washed overboard a part of the louse lumber. u.sTaTEs. 
About the 16th of February, the wind being less violent, ——--———. 
the deck load was found so much soaked that it was like 

green lumber, which made the vessel so crank that they 

could not keep on the wind with a six knot breeze. One 

of the water casks was entirely leaked out ; anether part- 

ly out ; and the sails and rigging much injured. Ona 
consultation with the people on board, they were all of 

opinion that it would be extremely dangcrous.to attempt 

coming on the coast in the state in which the vessel then’ 

was, she being so top heavy as to be almost water log- 

ged. It being also the worst season in the year, they 
unanimously thought that the.only way they could save 

the deck load, and probably their lives, would be to make 

the first port they could. ‘They accordingly bore away 

for the West Indies, and arrived at Martinico,- which 

was the first port they made. The cargo was there sold 

at a lew price, it not being thought safe to venture to sea 

again, in the then condition of the vessel. After making 

some repairs they sailed from Martinico for St. Bartho- 

lomews, where they took freight for Boston at which 

place they arrived in June, 1810. 


Twat anano@e@nwartlen"nr wn 


This is the history of the voyage given by the master, 
and is substantially confirmed by the mate and two of 
the seamen, who also swear that they shipped for wages 
usual on a voyage to Charleston, which were lower than 
those which were given for a voyage to tbe West Indies, 
It also appears by the documentary evidence in the case, 
that the Struggle had a regular clearance on board for 
Charleston; that she was chartered, by the Claimant, 
of certain merchants of Portsmouth «to go to some 
southern port or to the West Indies;” that the cargo 
taken on board at Portsmouth was lumber, butter, and 
crackers ; and that she returned from St. Bartholomews, 
to the United States, with a cargo on freight consisting 
of 1480 casks and 9 barrels of molasses. 


On these proofs the Court is now to decide whether 
the Claimant has made out his allegation that the vessel» 
was driven out of her course by the violence of the winds 
and waves, and that her condition was such as to make 

VOL. IX. 40 





BRIG 
STRUGGLE 
ve 
U-STATES. 


7% SUPREME COURT U. S. 


it necessary, for her preservation and the safety of the. 


crew, to sail for a port in the West Indies. ‘ .. _ 7 


Were the Court bound to decide according to positive — 
testimony, without regard to other circumstances, or to ~ 


te situation and character of the witnesses, .it might be, 
difficult to say that the pleaof necessity had not been satis-~ 
factorily made out. The master, mate, and two ofthe ma- 
riners establish every thing which the Claimant had un- 
dertaken to prove, so far as their positive declarations 
are entitled to credit. But when it is recollected how 
many cascs of fictitious distress have been offered to the 
Courts of the United States, as excuses for violations of, 


the restrictive system, as it has been called, and that 
these cases, whether real or imaginary, have generally 


been supported by the same species of testimony, it can= 
not be wondered at if this Court shall receive, with con- 


siderable jealousy and caution, evidence which is so pers, 
petually recurring, and which if compared, will be found, — 


to present the same uniform statement of facts, with very 
few. st:ades of difference, all calculated to impress a be- 
lief that some overwhelming calamity, of which, in ordi-; 
nary voyages, so little is heard, has produced a depar- 
ture from the original legitimate destination of the ves- 
sel. When it is considered too that the testimony on 
these occasions comes from men, who, whatever their 
characters may be in other respects, must be viewed as 
accomplices in the offence, if any bas been intentionally- 
committed, and are, to say the least, very much under 
the influence of those who have projected the voyage and 
are to be gainers by a violation of the law, it cannot be. 
supposed that sueh testimony can be examined without 
very considerable reserve and distrust. 


Although mere suspicion, uot resting upon strong cite 
cumstances unexplained, should not be permitted to out~ 
weigh positive testimony in giving effect to a penal sta- 
tute; yet it cannot be regarded as an oppressive rule to” 
require of a party who has violated it to make out the’ 
vis major under which he shelters himself, so as to leave — 
no reasonable doubt of his innocence ; and if in the course 
of such vindication he shall pass in silence, or leave un- 
explained, circumstances which militate strongly against 
the integrity of the transaction, he cannotcomplain if the: 
Court shali lay hold of those circumstances as reasons 


Het oe es wD a 
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for adjudging him in delicto. What then are thecircum- BRI¢ 

stances in this case which it is dificult to reconcile with srruGeLE 

the concurrent testimony of the witn.sses who have been v. 

examined ? U.STATES. 
4. Ifthe Struggle really encountered so much bad 

weather and was obliged, to avoid shipwreck and to pre- 

serve the lives of the crew, to abandon a coasting fora 

foreign voyage, it might be expected that, on her arrival 

at Martinico, the ordinary process of survey would have 

‘been called for. Her situation would then have been as- 

certained by professional and skilful men. “The not 

taking a precaution so common in cases of distress and 

so necessary for the master’s exculpation if he acted 

without an understanding with his owner, while it 

leaves us in great doubt as to the magnitude of the inju- 

ries sustained, and the imminence of the danger to which 

the vessel and crew were thereby exposed, is but little 

calculated to excite a belief of the great extent of either. 

It is taken for granted that no such survey was had, 

from the silence of all the witnesses upon the subject, 

and from the manifest interest which the Claimant had 

in producing it, if it any degree supported the testimony 

er the defence which he had set up. 


2. Astill more common document, and of which, not- 
withstanding, we hear not a word, is a protest. Perhaps 
@ case never occurs that a vessel is forced to abandon a 
voyage without stating the reasons of such deviation in 
the form ofa protest at the first port at which she arrives. 
Although, of itself, it would be no evidence, the master 
might have stated in his testimony that he had made one 
at Martinico. His not having done so subjects him to 
the just presumption of having neglected it altogether, 
and that his going thither was brought about by a neces- 
sity of his own contrivance, and not by the act of God, 
or adverse winds. 


Again.—Although it is said that orders were sent by 
the Claimant to the house of Waldron & Co. in Charles- 
ton, yet neither these orders, nor those to the captain, 
both of which must be presumed to be in writing, are 
produced. Their-suppression, (to say the least) is a cir- 
eumstance ofsome suspicion. It may also be asked wliy, 
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if the danger was so pressing, and the vessel nearly on 
her beam ends, was not relief sought by throwing over 
the deck-load, or a part of it? The Court does not mean — 


to say that it was the master’s duty to sacrifice the car- 


go rather than go to a foreign port; but from his not 
disembarrassing himself of an incumbrance which must - 
have been so much in his way, it may well be doubted 
whether the situation of the brig were as perilous as is 
now represented, or the lives of the crew exposed to the 
dangers we now hear of. 


From the declarations of the Claimant as to his inten- 
tions previous to the voyage an argument was drawn in 
his favor. 


It is sufficient to say that such declarations are not 
evidence, and if they were, might, in a case otherwise 
mysterious, rather increase than lull suspicion. As lit- 
tle dependence is to be placed on the fact, that for a fo- 
reign voyage, higher wages would have been demanded 
than for one to Charleston. Although the original 
agreement with the mariners may have been, and proba- — 
bly was for Charleston, there can be no doubt that the 
owner would have an interest, in a case of this kind, to 
raise them full as high as seamen would have a right to 
expect, if the vessel were carried, and especially without — 
a palpable necessity, to an interdicted foreign port. 


Considering then, the suspicious source from which the 
testimony is derived, and the unfavorable and unexplain- 
ed circumstances which have been stated, the Court is 
unanimously of opinion, that the sentence of the Circuit 
Court must be affirmed. 








RANDOLPH v. DONALDSON. 








-Absent....MaRsHaLt, Ch. J. & Topp, J. 


ERROR to the Circuit Court. for the distriet of 
Virginia, in an action of debt, brought by Donaldson 
against Randolph, late marshal of that district, for the 
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escape of one Baine, who being taken in execution by RANDOLPH 
the deputy marshal, had been delivered over to the jailor v. 

of the state prison of Botetourt county, from whose cus- ponazp- 
tody he escaped. SON. 


—— - —— 


The action was in the common form, and the Defen- from the 
dant pleaded nil debet, upon which issue was joined. Fours of the 
escape, the 
Upon the trial the Defendant below took two bills of | — is not 


exception. 


The first bill of exceptions sets forth the judgment and 
exception of Donaldson against Baine, and the mar 
shal’s return of the execution in these words « Execu- 
“ ted, and the Defendant imprisoned in the jail of Bo- 
s tetourt the 12th November, 1797, as per the jailor’s 
«receipt in my possession—Samuel Holt, D. M. for 
« David M. Randolph M. V. D.” It further sets forth 
the evidence of the fact that the original debtor, Baine, 
was seen at large; « whereupon the counsel for the 
« Plaintiff prayed the Court to instruct the jury that 
although the marshal, the Defendant, by his deputy, 
«“ had delivered the said original debtor, Baine, to the 
« jailor of Botetourt county, where he was commiitted 
s¢ to jail. yet that the Defendant was liable to the Plain- 
‘tiff for an escape, upon the discharge of the debtor 
« by the said jailor, unless an escape warrant has been 
“ taken out, as the law directs: whereupon the Court 
‘instructed the jury that in law the marshal would be 
‘liable to the Plaintiff if the said Baine escaped out of 
“the said jail, with the consent, or through the negli- 
« gence of the said jailor: as the act of the jailor was, 
‘in that respect, the act of the marshal. The Court 
«also instructed the jury, that if the escape of the said 
“ Baine from the jail of the said county of Botetourt ’ 
« had taken place after the expiration of the time when 
“the said David Meade Randolph was marshal of the: 
‘«‘ Virginia district, he would be liable for such escape, 
“unless he shall prove that he had assigned over the 
« said Baine to his successor in offence by a deed of as- 
‘‘ signment ; or by an entry on the records of this Court, 
“that he had made such assignment according to an 
“ act of assembly of the commonwealth of Virginia up- 
“on that subject, entitled « an act to reduce into one 
«all acts and parts of acts relating to the appointment 
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BANDOLPH * and duties of sheriffs ;” the section of which act 


v. 
DONALD- 
SON. 


oa ee 


*« referred to in the instruction is in the following words; 
“ XXIL, and fir removing all controversies touching 
« the manner of turning over prisoners upon a sheriffs 
* quitting his office, Be it further enacted, That the de- 
« livery of prisoners by indenture, between the old sher. 
** iff and the new, or the entering upon record, in the 
« county Court, the names of the several prisoners and 
* causes of their commitment delivered over to the new 
« sheriff, shall be sufficient to discharge the late sheriff 
‘< from all suits or actions for any escape that shall hap- 
* pen afterwards.” To which opinion and instructions 
«* the Defendant excepted,” 


The 2d bill of exceptions stated that «« the Defendant 
* off-red evidence of the insolvency of Baine at the time 
«of his imprisonment and discharge, and moved the 
«+ Court to instruct the jury that if they were satisfied 
«‘ of the insolvency of Baine, and that Donaldson neither 
« vesided himself, nor had any known agent, in the 
county of Botetourt, at the time of Baine’s imprison- 
«ment and discharge, to whom notice might be given 
«* that he was insolvent and that security for the prison 
«fees was required, that in these circumstances, the 
ss jailor was legally justified in discharging him under 
«the act of the general assembly of Virginia in such 
«case made and provided. But the Court was of opi- 
«¢nion that in the application of this act of assembly to 
«< the case of a marshal, the whole district of Virginia” 
«« was to be considered as his county, and it was sufli- 
«¢ cient if the said Donaldson had any such known agent 
« in the district of Virginia; and so instructed the ju- 
«sry; to which opinion and instrustion the Defendant 
** excepted.” 


The jury found a verdict in the following words: «we 
«¢ of the jury find that the said Alexander Baine in the ~ 
«+s declaration mentioned did escape from the jail in 
«the county of Botetourt, with the consent of the 
‘“¢ Defendant, the then marshal of the Virginia dis- 
*‘ trict, as in the declaration is set forth; and there- 
«¢ fore we find for the Plaintiff the d-bt in the declara- 
«tion mentioned and assess his damages fo one thous 
*¢ sand dollars.” ’ 
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Upon. this ‘verdict: judgment was rendered for the RANDOLPH 
Plaintiff, and tue Defendant took his writ of error. Ve 


. . DONALD- 
C. Lee, for the Plaintiff in error. SON. 


By the law of Virginia it is necessary that the jury 
should state, in their verdict, that the escape was with 
the consent of the sheriff. The verdict, in the present 
case states the consent of the marshal; but the jury 


found the fact in consequence of the instruction of the 
Court. 


1. The first opinion to which an exception was taken 
was that the marshal was liable for the negligence of 
the jailor. 


The jailor was not the deputy nor the officer of the 
marshal, but the deputy of the sheriff of Botetourt coun- 
ty. He was not an officer of the United States but an 
officer of the commonwealth of Virginia. He was not 


appointed by. nor under the control of, nor responsible 
tothe marshal. 


By the judiciary act of the United States, vol. 4, p. 66, 
§ 28, the marshal is expressly made liable for his depu- 
ties «and shall be held answerable for the delivery, to 
«* his successor, of all prisoners which may be in his 
« custody at the time of his removal, or when the term 
« for which he is appointed shall expire, and for that 
‘* purpose may retain such prisoners in his custody un- 


« til his successor shall be appointed and qualified as 
“ the law directs.” 


On the 23d of September, 1789, vol. 1, p. 362, con- 
gress resolved * that it be recommended to the legisla- 
“ tures of the several states to pass laws niaking it ex- 
«pressly the duty of the keepers of their jails to receive 
“and safe keep therein all prisoners committed under 
“the authority of the United States, until they shail be 
“discharged by due course of the laws thereof, under 
«the like penalties as in the case of prisoners commit- 
“ted under the authority of such states respectively ; 
“the United States to pay for the use and keeping of 
“ such jails, at the rate of 50 cents per month for each ° 
“ prisoner that shall, under their authority, be commit- 
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BANDOLPH “ ted thercto, during the time such prisoners shall 
v therein confined; and also to support such of 5 
DONALD- * prisoners as shall be committed for offences.” 
SON. 
-—— In consequence of this recommendation, the legisla. 
ture of Virginia passed «* an act for the safe keeping of 
«‘ prisoners committed, under the authority of the Uni- 
« ted States into any of the jails in this commonwealth.” . 
P. P. new Rev. Code, vol. 1, p. #3, by which it was em 
acted <¢ that it shall be the duty of the keeper of the jail 
«in every district, county or corporation within thig 
“ commonwealth, to receive into his custody any pri- 
*‘soner or prisoners, who may be from time to time 
«* committed to his charge, under the authority of thé 
«* United States, and to safe keep every such prisoner 
‘* or prisoners according to the warrant or precept of 
+ commitment, until’ he shall be discharged by the dué 
«‘ course of the laws of the United States.” 


2. « And that the keeper of every jail aforesaid 
« shall be subject to the same pains and penalties for 
« any neglect or failure of duty herein, as he would 
«* be subject to, by the laws of this commonwealth, for 
«a like neglect or failure, in the case of a prisoner com-_ 
«* mitted under the authority of the said laws.” ~ 


The keeper of the jail is directly liable to the earl . 
It was not intended that he should have a double reme-’ 
dy, viz: against the keeper of the jail and the marshal 
Nothing could be more unreasonable than to make the 
marshal liable for the conduct of a person not appoint- 
ed by him, over whom he has no control, and against 
whom he has no remedy. When the marshal had de- 
livered the prisoner to the keeper of the jail he had dis- 
charged his duty and was no longer liable. The pri 
soner was no longer in the custody of the marshal, but 
of the jailor. : 


2. The second opinion of the Court, to which an ex- 
ception was taken was that, if the escape was after the 
Defendant had ceased to be marshal, still he was liable 
unless he had gssigned over Baine as a prisoner to his 
successor in manner provided by the law of Virginia. 


The obseryations already made are an answer to this > 
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opinion. The marshal was bound by the law of the RaNDOLP 
United States to deliver to bis successor only such pri- v. 
goners as were in his custody. Baine was not in his ponaLp- 
custody, and therefore he was not bound to deliver him —_ son. 
over—and if not bound to deliver him over, he could not —_— 
be liable for his escape. 


ee 


The opinion was objectionable also on another ground. 
By the law of Virginia, the delivery over of prisoners 
by indenture, and the reeord of the names of the pri- 
soners delivered over, is not the only evidence which a 
sheriff may produce of the fact of the delivery. The 
statute is cumulaf#¥ve only. It describes a mode by 
which he may certainly exonerate himself, and the kind 
of evidence which would be conclusive, but does not de- 
prive him of the right of proving the delivery over of 
the prisoners by other means. The act of congress says 
nothing of the mode of delivery nor of the mode of proof. 


a in Mlle 


“tht ae TS 


« 


The marshal was not bound to take out an escape 
warrant as required by the law of Virginia (1 P. P. 
418, ) because the prisoner was in the custody of the 
jailor, and not of the marshal. Besides the marshal 
must of necessity reside at a great distance from many 
of the jails and it would be unreasonable to oblige him 
to superintend them all. 


8. The third opinion objected to at the trial was that 
in applying the Virginia law of sheriffs to the marshal, 
the whole district was to be considered as his county § 
and therefore if the Plaintiff had an agent in any county 

_ it was sufficient to prevent his discharge without notice. 


The words of the act of assembly relative to the re- 
sidence of the creditor or his agent, ought to be taken 
strictly. ‘The laws of the state are to be taken as rules 
‘of decision where they apply. But in this case they 
were not applicable. 
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R. I. Taytor, contra. 


If doubts exist as to the construction of a law, the 
argument ab inconvenienti has great weight. If the 
jailor is not liable to the marshal, the United States are 
not able to enforce their judgments. The jailor of a 

VOL. IX. 14 


- 
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MANDOLPH county is the officer of the sheriff who may or may not 

v. require security. A district jailor gives security only 
DONALD- in the sum of 1500 dollars. It is not very important ” 

son. whether the jailor is liable, as the remedy would gener- 

——-—— ally be of little value. But ifhe is liable it does not fol- 

low that the marshal is not. d 

Under the resolution of congress and the act of Vir- 

ginia the jailor is only liable to the same « pains and 

penalties,” strictly and telnically considered, as if, &cd 

That is he is only liable criminally, and not @ivilly. He 

is liable to punishment for a voluntary escape, bat not 

to acivil remedy. 


Tt cannot reasonably be presumed that the legislature 
meant to confide the revenue, the debts of individuals 
and the execution of the criminal laws of the Umted 
States to the responsibility of a county jailor. 


It is not unreasonable to charge the marshal, for he 
has by law all the power necessary for the safe keeping 
of his pris»ners. Law's of the United States, vol. 1, p. 65. 
He may call out guar’s, or he may have an officer on 
purpose to keep his prisoners. 


He is bound to deliver over all his prisoners to his 
successor and if bound to deliver over, he is bound te 
safe keep them. If those who are confined in the coun- 
ty jails are not in his custody, there are none in his 
custody. Whois to produce them on habeas corpus? 
In case of epidemic disease, who is to remove them? 
Who is to bring them into Court for trial? Who is te 
receive the money apon execution ? 


If the legislature of the United States meant thus te 
hazard the revenue, the criminal jurisprudence, and the 
property of individuals, they would not have left it to 
inference, but have been more explicit. 


2. As to the second opinion; it was right if the first 
was right. There is no other mode by which a sheriff 
quitting his office can relieve himself from responsibili- 
ty. But there was no evidence in the record that the 
éscape was after the Defendant ceased to be marshal, 
and therefore the opinion was inapplicable to the case— 
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and if so could not injure the Defendant. The bill of nanpotPm 
exceptions is always supposed to contain the whole evi- v, 
dence in the cause. 3 Dall. 38. DONALD- 
SON. 

3. As to the third opinion. There was no evidence in ——-—— 
the case that the prisoner was discharged because there 
was no agent of the creditor to pay his jail fees; and 
therefore this opinion also was inapplicable to the case, 
and could not hart the Plaintiff in error. But if the law 
as to sheriffs in their counties is to be applied to the 
marshal of the distiict, then the whole district must be 
considered as his county. A creditor would have to 
keep an agent in each county to receive notices, for it 
would be impossible for him to know in which county 
the marshal would imprison his debtor. 


C. Lex, in reply. 


It is unreasonable that the marshal should be respon- 
sible for all the jailors in the state, over whom he has no 
control. 


The sheriff is bound to commit a prisoner to the jail 
of that county, in which he is arrested; and so is the 
marshal. Ifthe jail is bad, the justices of the county 
are responsible. If the prisoner escape through the ne- 
gligence or by the consent of the jailor, the sheriff is lia- 
ble, because the jailor is his deputy. In Virginia if a 
sheriff commit a prisoner to the district jail, he is not 
liable, because the district jailor is not his deputy. A 
Habeas Corpus would be directed to the jailor and not 
the marshal. As to the risk of the revenue, the United 
States must suffer as others do; they have though pre- 
per to trust it to such keepers and if they suffer, the’rem- 
edy is in their own hands. 


As to the second opinion ; if there was no evidence to 
justify it, that is another ground of error. But it ap- 
peared in the bill of exceptions that the witness was un- 
certain whether it was before or after the Defendant ceas- 
ed to be marshal that he saw the prisoner at large, 
The opinion therefore was prejudicial to the Defendant. 


3. As tothe third opinion. The law of Virginia, (4 
P. P. 306, § 52,) declares it to be unreasonable that a 
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sheriff should be obliged to go out of his county to give 

notice te creditors at whose suit any person may be im 
his custody, or to pay money levied on execution, and 
enacts that where an execution shall be delivered to the 
sheriff of any other county than that in which the credi- 
tor shall reside, such creditor shall name an agent in the 
county where the execution is to be served, for the pury 
pose of receiving notices and money ; and if the creditor 
fail to appoint such agent, the sheriff is not bound to give 
notice previous to a discharge of such prisoner for want 
of security. for his prison fees. 


The jailor was liable only in the same manner and to — 
the same extent as he would have been if the prisoner 
had been committed under the state authority. If com- 
mitted under the state authority he would have hada 
right to discharge the prisoner ter want of security for 
his fees without notice to the creditor. ‘Khe Court 
therefore erred in giving an opposite opinion. 


February 21st. Absent....Marsuatt., Ch. J. Toop, J, 


Srory, J. delivered the opinion of the Court as fol- 
lows : 


‘This is an action of debt brought against the former 
marshal of Virginia for an alleged wilful and negligent 
escape of a judgment debtor. At the trial of the cause 
in the Circuit Court of Virginia, several exceptions 
were taken by the Plaintiff in error to the opinions of 
the district judge who alone sat in the cause ; and the 
validity of these exceptions is now to be considered by 


this Court. 


The first exception presents the question whether an 
escape of a judgment debtor, after a regular commit- 
ment, under process of the United States’ Courts, to a 
state jail, be an escape for which the marshal of the 
United States for the district is responsible. 


Congress, by a resolution passed the 23d September, 
1789, (1 Laws U: S. 362) recommended to the several 
states to pass laws making it the duty of the keepers of 
their jails to receive and safe keep prisoners committed 
under the authority of the United States, under like — 
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penalties as in the case of prisoners committed under rawporPy 
the auihority of such states respectively ; and, by ano- v. 
ther resolution of 3d of March. 1791, (4 Laws U. S. ponwatn- 
357) autherized the marshals, in the meantime, to hire sen 
temporary jails. In pursuance of the former recom- ———-—— 
mendativn, the legislature of Virginia, by the act of 

42th November, 1759, ch. 44, (Revised Code, 43) made 

it the duty of the keepers of the jails within the state 

‘to receive ani keep prisoners arrested under the pro- 

cess of the United states, and for amy neglect or failure 

of duty, subjected them to like pains and penalties as 

in cases of prisoners committed under process of the 

state. 


The act of congress of 24th September, 1789, ch. 20, 
§ 27 and 28, authorizes the marshals of the several dis- 
tricts of the United States to appoint deputies, and de- 
clares them responsible for the defaults and misfeasances 
in ofticé of such deputies. But there is no provision in 
any act of congress declaring the keepers of state jails 
quoad prisoners in custody under process of the United 
States to be deputies of the marshals, or making the lat- 
ter liable for escapes committed by the negligence or 
malfeasance of the former. If, therefore, the marshals 
be so liable, it is an inference from the general powers 
and duties annexed to their office. 


It is argued that the marshals are so liable, because, 
in intendment of law, prisoners committed to state jails 
are still deemed to be in their custody ; and in support 
of this argument is cited the provision in the act of con- 
gress which makes the marshal, on the removal from or 
the expiration of his office, responsible for the delivery 
to his successor of all prisoners in his custody ; and au- 
thorizes him, for that purpose, to retain such prisoners 
in his custody until his successor is appointed. And 
this argument is further supported by its analogy to the 
case of sheriffs, and by the extreme inconvenience 
which, it is asserted, would arise from a contrary doc- 
trine. 


The argument is not without weight ; but, upon ma- 
ture consideration, we are of opinion that it cannot pre- 
vail. The act of congress has limited the responsibility 
of the marshal to his own acts and the acts of his depu- 
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RANDOLPH ties. The keeper of a state jail is neither in fact ner 


v. 
DONALD- 
SON. 


ee 


in law the deputy of the marshal. He is not appointed 
by nor removable at the will of the marshal. When a 
prisoner is regularly committed to a state jail by the 
marshal, he is no longer in the custody of the marshal, 
nor controlable by him. The marshal has no authori- 
ty to command or direct the keeper in respect to the 
nature of the imprisonment. ‘The keeper becomes re- 
sponsible for his own’ acts, and may expose himself by 


misconduct to the « pains and penalties’ of the law. 


For certain purposes, and to certain intents, the state 
jail lawfully used by the United States, may be deem- 
ed to be the ‘jail of the United States, and that keeper 
to be keeper of the United States. But this would no 
more make the marshal liable for his acts than for the 
acts of any other officer of the United States whose ap- 
pointment is altogether independent. And in these re- 


spects there is a manifest difference between the case of ; 


a marshal and a sheriff. ‘The sheriff is, in law, the 


keeper of the county jail, and the jailer is his deputy 


appointed and removable at his pleasure. He has the 
supervision and control of all the prisoners within the 
jail; and, therefore, is justly made responsible by law 
for all escapes occasioned by the negligence or wilful 
misconduct of his under keeper. 


On the whole, as neither the act of congress nor the 
doctrine of the comnron law applicable to the case of 
principal and agent, affect the marshal with responsi+ 
bility for the escape of a prisoner regularly committed 
to the custody of the keeper of a state jail, we are all 


of opinion that the decision of the Circuit Court upon, 


this puint was erroneous, and that the judgment must 
be reversed. 


This decision renders it unnecessary to consider the 
other points raised in the bills of exception. 


Judgment reversed. 
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POLK’S Lesser v. WENDAL & AL. 


po 


Absent,...Livincston, J. Topp, J. & Srory, 








J. 


THIS case as stated by the chief justice in, deliver- The act of N. 


ing the opinion of the Court, was as follows : 


Carolina, 1788 
ch. 2, openiag 
the land of- 


This is a writ of error to a judgment in ejectment fee, did not 
rendered in the Circuit Court of the United States, for Pm * Per- 


the district of West Tennessee. 


son from mak-' 


On the trial, the Plain- ing severat dit- 


tiff below, who is also Plaintiff in error, relied on a pa- rent entries, 
* na 7 amounting ur 
tent regularly issued from the state of Nor‘h Carolina, the whole te 


for 5000 acres of land, dated. the 47th day of April, 
which patent included the lands in controversy. 


more than 
1800, 5000 acres, 


nor fvem pur- 
chasing the 


The Defendants then offered in evidence a patent is- Tish%sscauired 


hy others by 


sued also from the state of North Carolina, and dated on entries, nor 


the 28th of August, 1795, purporting to convey 


25060 from uniting 


several entries 


acres of land to John Sevier, which patent also compre- in one survey 


hended the lands in controversy. 
grant the Plaintiff objected, because, 


To the reading of this 24 patent ; 


and such un on 
ef several en- 
tries is allow- 


4. By the laws of the state of North Carolina no grant &! by the act 


of 1784, ch. 19. 


could lawfully issue for as large a number of acres.as are In a patent, 


included in that grant. 


the oblitera- 
tion of the con- 
sideration, 


2. The amount of the consideration originally expres- docs not make 


sed in the said grant appears to have been torn out. 


void the grant. 
In cases de- 
pending on the 


3. The.said grant on its face appears fraudulent, the *#tutes of a 


state, the set- 


number of acres mentioned being 25060, the number of tied constrac- 
warrants forty of 640 acres each. and yet the courses and tion of those 
li ake “ee Ay statutes, by 
distances, mentioned in its body, include more than 


50,000 acres. 


the state 

Courts, is to 

be respected. 
‘In Tennessee, 


These objections were over-ruled and the patent went the younger 


to the jury. 
for the Plaintiff excepted. 


To this opinion of the Court the counsel Patent 09 the 


elder entry 
prevails over 
the elder pa- 


The counsel for the Plaintiff then offered to prove for {nt 0" the 


the purpose of avoiding the said grant, 


4. That the forty warrants of 640 acres each mention- all the previ- 


younger entry. 

patent jus- 
tifies a pre- 
sumption that 
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PoLK’s edin the said grant, purport, on their face, to have been 
LESSEE issued by Landon Carter, entry taker of Washington 
v. county, and that the land covered by the ‘said grant ig” 
WENDEIL Situated between the Cumberland mountain, and Tc nnes- 
&au. see river and not within the said county of Washington, 


os 


ous requisites 2 "That the consideration of ten poun’s for every 


of the law have : : ‘ 
Jpeen complied HUNdred acres wasfrauduk ntly inserted in thesaid grant 


with. by procurment of said grantee, John Sevier. 

A patent is 

void at law if 7 j 

the state had 3+ That no entries were made in the office of the en 


mo tine, or if try taker of Washington or elsewhere authorizing the 
eC > . ° 
issuu-d the pa. 8Suing of such warrants. 


tent had no au- 


thority so to 4, That the pretended warrants are forgeries. 


In North Ca- 

aon 5. That at the time of the cession of the western part 
nullifies a pa- Of the state of North Carolina to the United States, and 
tents se cee. at the time of the ratification thereof by congress, on the 
oh aia day of _ 4790, the said pretended 
North Carcli- warrants did not exist,.nor were any locations or entries 
toned ~ ol U in the offices of the entry taker of Washington county 
former had no from which they appear to have issued, author:zing 


right to grant their issuance. 

those lands to 

any other , ‘ 2 

pao who 6. That no consideration for the said land was ever 

ad not an in- ° ' . ‘ . . 

cipient title be. Paid to the state of North Carolina or any of its officers 

fore the ces- . 

ee, on And, to prove that since the execution of the said 

ther such in- grant the consideration mentioned therein had been al 

ae ap ae ex- tered from 50 shillings to ten pounds, the counsel for the 

CC is there- - oe. 4 . “ 

fore open at Plaintiff offered to read as evidence a letter addressed’ 

law. by the said John Sevier, to James Glasgow, then secre 
tary of state for the state of North Carolina, in thé 


words following. to wit : 
«¢ Jonesborough, 141th November, 1795. 
«¢ DEAR SIR, 
«Tam highly sensible of your goodness and friend- 
“ship in executing my business at your oftice in the man- 


«sner and form which I took the liberty to request. Per- 
‘mit me to solicit a completion of the small remai 
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« of my business that remains in the hands of Mr. Gor- . POLK’s 
«s don. — 


«Should there be no imprepriety, should consider waadin 
« myself much obliged to have ten pounds inserted in & aL. . 
+‘ the room of fifty shillings. I have directed Mr. Gor- 
«‘ don to furnish unto you a plat of the amount of three 640 
« acres which I consider myself indebted to you provided 
« you would accept the same in lieu of what I was in- 
«sdebted to you for fees, &c. which I beg you will please 
‘¢to accept in case you can conceive that the three war- 
«rants will be adequate to the sum I am indebted to you. 


I am with sincere and great esteem, 
Dear sir, your most obedient servant, 


JOHN SEVIER.” 
& Hon. James Glassgow.” ‘ 


Endorsed thus, 


rt 
nd 
he 
ed 
es 
ty 
ng 


«sHon. Mr: Guasscow, Secretary of State.” 
«és Mr. Gordon.” 


The counsel for the Defendants objected to the recep- 
tion of this testimony, and it was rejected by the Court. 
To this opinion also an exception was taken. 


A general verdict was rendered for the or 
on which the Court gave judgment. 


EFIS2EeE 45 


This judgment has been brought up to this Court by 
writ of error. 


C. Lee, for the Plaintiff in error. 


Two questions arise in this cause. 
_ 4. Whether the fraud does not vacate the grant to 
‘Bevier ? 


2. Whether the evidence of that fraud should not have 
been admitted : 
VOL. IX. 12 
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4. The invalidity « of the grant to Sevier appears open! 


LESSEE its face. It is mutilated by the erasure of the considera- 


v. 


tion. And it has been fraudulently altered ina material . 


WENDELL part. 


& AL. 


——--—— By the law of North Carolina, the survey must be 


annexed to the patent, and is a substantial part of it. 
From this survey it appears that under 40 warrants, for 
640 acres each, amounting to 25060 acres, there have 
been granted to him more than 50,000 acres. 


These objections having been made at the trial below, 
ought to have excluded the patent from the considera- 
tion of the jary. 


There is a difference between a public and a private 
grant. A patent must be issued according to the requi- 
sités of the law or it will be void. It takes effect mere- 
ly by the provisions of the law, and if not made pursu-— 
ant to law, can convey no title. 3 Co. 77, Fermor’s case, 
10 Co. 110 Legate’s case. “6 Co. 55, Lord Chando’s case. 
5 Co. Barwick’s case.—Co. Litt. 260. 


In the case of a sale of land by a sheriff for taxes, the 
proceedings must be regular and according to the law 
which author:zes the sale, or it will be void. So under _ 
the bankrupt laws, and the Lord’s act in England, The | 
same rule of law applies to a grant from astate; and the 
party may take advantage of it, in ejectment. 4 Harris 
& MsHenry’s reports, 145, The Lord Proprieta 
Maryland 0. Jennings & Al. So if a bond or release 
offered in evidence, the other party may shew it was ob-_ 
tained by fraud. And if any objection appear upon the — 
face of the instrument, the Court will take notice of it. 6 
Cranch 70, O’ Neale wv. Thornton. 


2. The Court ought to have permitted the Plaintiff to 
give evidence of the fraud and of the want of foundation 
or the patent. In ejectment the deeds are not declared 
up6n, nor set forth in the progeedings, so that the oppn-_ 
site party has no opportunity to plead the fraud, or the — 
erasure, &c. He can only produce these facts in evi- 
dence by way of objection so as to prevent such deeds — 
from being read in evidence to the jury. 7 
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If the entry taker in Washington county had no au- POLK’s 
thority to issue the warrants for these lands, they are LEssEE 


void. ‘The evidence of that fact ought therefore tohave _v. 
been admitted. 


The evidence of collusion between Sevier and the se- 
cretary of state, and of the other facts stated in the bill 
of exceptions, ought to have been received. For how- 
ever slight the evidence might have been of some of the 
facts, yet it ought.to have been left to the jury. 6 Cranch 
50, Maryland Ins. Co. v. Woods. 


The Court below decided that no evidence could be . 
given to invalidate the patent, except what regarded the 
entries, 


Mr. Lee cited the following statutes of North Caroli- . 
na, from Iredell’s revised code, p. 205, the act of 1777, 
ch. 1, § 35 4.— Id. p. 322, the act of 1783, ch. 2.4 2.—id. 
p- 345, the act of 178%, April session, by which the lands 
were ceded to the United States. And the acts of 1784, 
October session, p. 386, ch. 19, §6. 1778, p. 252.—1786, 
ch. 20, § 20.—1789, ch. 3, p. 467, and 4794, ch. 245 § 5, 


JonEs, contra. 


1. The first objection was to the admission in evidence 
of the patent to Sevier, for any purpose. ‘There was no- 
thing on the face of the patent to make it void. It was 
not mutilated. There were blanks in it, but no mutila- 
tion ; and there is no evidence that it was mutilated, 


1e 
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or 
re 
1e 
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There could be only three kinds of consideration ; fif- 
ty shillings—ten pounds—or military service. It could 
not by law be either the first or the last. It must there- 
fore have been ten pounds. 


« 


The act of the officer carries a presumption that the 
proper consideration was paid; and the statute shows 
what that consideration ought to have been. 


era y me SF 


2. The next objection is that the grant comprehends 
50,000 acres instead of 25,060. 


But the grant is only for the 25,060, although the 
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POLK;S survey may include more. The statute which prohibits — 
LESSEE grants for more than 5,000 acres, does not vacate su 
V. grants. It is only directory to the officer; and suc’ 
WENDELD grants are recognized by the laws of North Carolina, * 
& AL. 1784, ch. 19. The excess is no evidence of such fraud) 
as will vacate the deed. i 


The Defendants were not bound to show the corrects 
ness of their entries; nor any thing else prior to the; 
patent. The entries were merged in the patent. B 


As to the second bill of exceptions: it presents but. 
one point. ‘The only evidence offered and rejected was” 
the letter of Sevier to Glassgow. For although it ciate 


that the Plaintiff offered to prove other facts, yet i 
does not state that he offered evidence of those facts. — 


But if the bill of exception imports that such evident 
was offered, yet the Defendants were innocent pur” 
chasers. The contest is not between the original par- 
ties. They were not bound to look beyond the patenty 
and if the facts were proved, which the Plaintiff offered” 
to prove, yet the patent is not thereby made void, but” 
voidable by proper process. The king may avoid his 
grants where a subject could not, 10 Co. 113, Legate’s)” 
case; but it must be either by quo warranto or sci 
facias, or information in the nature of a quo warranto; 
which is a process in the nature of a proceeding in rem: 
There is no instance where it has been declared void. 
when brought collaterally into question. And although 
a statute declares a grant void, yet it is not actually” 
void, but voidable. 7 Bac. Ab. 64, B. 6 Cranch, 180,— 
Fletcher v. Peck. ee 

¢ 

In the case from Harris and M:Henry’s reports, the” 
state of Maryland sought to set aside the grant by an” 
information, and it only shews that upon such a process 
the fraud upon the state may be given in evidence. d 
the present case no fraud or irregularity has been suf : 
ficiently alleged to set aside the deed. a : 


4. It is said that the lands did not lie in Washington 4 


county. This is no objection; because the party 
a right to remove his entry. — 
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2, The charge that the consideration of 401. was 
frandulently inserted, is too vague and general. If the 
party had not paid the 10/, he was still indebted to the 


POLK’S 
LESSEE 
v. 


state in that sum; and the deed is not for that cause WENDELL 


void as to an innonent purchaser. 


3. That there were no entries authorizing the war- 
rants. This objection is equivocal, and involves ques- 
tions of fact and law. 


4 That the warrants were forgeries. 


The patent cannot be declared void for any prior ir. 
regularity. In ejectment you must stop at the patent. 
And the prior patent gives the better title. 


5. That at the time of the cession of the lands to the 
United States there were no entries authorizing the 
warrants. 


This is in substance the same as the third objection. 
It is too general and vague, and involves fact and law. 


6. That no consideration was paid. This, if true, 
does not avoid the patent; for if the money was not 
paid Sevier remains debtor for it to the state. 


With regard to the letter to Glassgow, it is not ma- 
terial what alteration was made as .o the consideration, 
No evidence of alteration was important, unless it were 
such alteration as would vacate the deed. This letter 
contains no such evidence. It must have referred to 
some other patent ; because the letter was dated in No- 
vember, 1795, and refers to some instrument then in- 
complete ; but the patent in this case was completed in 
the preceding August. 


As to the issuing of the grant by the state of North 
Carolina after the cession of the territory to the United 
States, the act of cession provided for the issuing of 
such grants upon entries previously made. It does not 
appear that the entries in this case were not made be- 
fore the cession, The Plaintiff’s grant was also issued 
by the state of North Carolina, five years after the De- 


fendant’s. 


& al. 


SS CS 





o SUPREME COURT U. 5. 
POLK’S C. LEE, in reply. 
LESSEE 
v. The. practice of England, as to revoking patents, a: 3 
WENDELL no rule respecting the land laws of this country. 
& aL. register of the land office is only an officer of the lawg” 
can transfer nothing but according to his authority, 
and cannot grant contrary to law. | 


The patent is void on its face. It appears to haye 
been obliterated. This fact, together with the letter to 
Glassgow, ought to have been left to the jury as tent- 
ing to prove a fraudulent alteration in the deed. 


Unless the patent conveys all the land within the-de- 
scribed bounds, it is vague and uncertain, It cannot 
be limited to the 25,060 acres. [If it conveys any thingy 
it conveys the whole 50,000 acres. *, 


February 21st. Absent... Town, J. 


MarsHatt, Ch, J. after stating the case, deliv 
the opinion of the Court as follows : 


The first exception is to the admission of the 
set up by the Defendants in bar of the Piaintiff’s title 
This objection alleges the grant to be absolutely "7 | 
for three causes. 


The first is, 


That no grant could lawfully issue for the avanti, 
of land expressed in this patent. 


If this objection be well founded, it will be conclaaialil 
Its correctness depends on the laws of the state of New 
Carvlina. 


The act of 1777, ch. 4, opens the land office of the 
state, and directs an entry-taker to be appointed in each 
county, to receive entries made, by the citizens, of ifs” 
vacant lands. The third section of this act contalaaae 
proviso that no person shall be entitled to claim 2 @ 
greater quantity of land, than 640 acres, where the sur: 
vey shall be bounded by vacant land, nor more’ thal 
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4,000 acres between lines of land already surveyed for -Poxx’s 
other persons. LESSEE 
VD. 
The fourth section fixes the price of land thus to be WENDELL 
entered at 50 shillings per hundred acres; after which & an. | 
follows a proviso that if any person shall claim more am 
than 640 acres for himself, and 100 acres for his wife 
and each of his children, he shall pay for every hundred 
acres exceeding that quantity, five pounds, and so in 
proportion. © But this permission to take up more than 
the specified quaniity of lands at five pounds for every 
hundred acres, does not extend to Washington county. 
In June, 1784, ch. 7, the land office was closed, and 
further entries for lands, prohibited. 


In April, 1783, ch. 2, the land office was again open- 
ed,.and the price of lands fixed at ten pounds for each 
hundred acres. The ninth section of this act authorizes 
any citizen to enter, with the entry-taker to be appoint- 
ed by the assembly, «a claim for any lands, provided 
«such claim does not exceed 5,000 acres.” 


This act limits the amount for which an entry might 
be made. But the same person is not, in this act, for- 
bidden to make different entries; and eutries were trans- 
ferrable. No prohibition appears in the act, which 
should prevent the assignee of several entries, or the 
person who has made several entries, from uniting them 
in one survey and patent. ‘he Court does not perceive, 
in reason or in the directions of the law respecting sur- 
weys, any thing which should restrain a surveyor fram 
including several entries in the same survey. ‘The form 
of surveys, which is prescribed by law, if that rule 
should be considered as applicable to surveys made on 
several entries united, may be observed, and, in this. 
case, is observed, notwithstanding the union of different 
entries. 


In April, 1784, ch. 19, the legislature again teok -up 
this subject, and, after reciting that it had been found 
impracticable tu survey most’ ofthe entrics of lands 
made adjoining the large swamps in the eastern parts 
of the state agrecable to the manner directed by the 
acts then in ferce, without putting the makers thereof 


: FAs Soe 
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POLK’s to great and unnecessary expenses, empowered . 
‘LESsez ors in the eastern parts of the state to survey for any 
v. person or persons, his or their entries of lands in of 
WENDELL adjoining any of the great swamps in one entire carve. : 
& aL. 44 
——-—— Thi third section enacts, “that where two or 
‘‘ persons shall have entered or may hereafter enter 
lands jointly, or where two or more persons agree'ty” 
« have their entries surveyed jointly in one or m 
“ surveys, the surveyor is empowered and required tp 
‘survey the same accordingly in one entire surv 
«and the persons so agreeing to have their entries 
«« veyed, or entering lands jointly, shall hold the call 
‘¢as tenants in common, and ndt as joint-tenants.” © 
aq 
The fourth section secures the same fees to the Sut 
veyor and secretary as they would have been entitled 
to claim, had the entries been surveyed and 
separately. A 
6 
As all Jaws on the same subject are to be taken 
gether, it is argued that this act shows the sense of 
legislature respecting the mode of surveying entries 
and must be taken into view in expounding the various 
statutes on that subject.. It evinces unequivocally the 
legislative opinion that, as the law stood previous toi 
passage, a joint survey of two entries belonging to thé 
same person or to different persons, could not be 
The right to join different entries in the same our 
then, must depend on this act. 
Ai 
The first and second sections of this act relate exclt 
sively to entries made in or adjoining to the greet 
swamps in the eastern parts of the state. 


The third section is applicable to the whole cell 
bat provides only for the case of entries made by two 
or more ‘persons, It is, therefore, contended that the 
Court cannot extend the provision to the case of dis 
tinct entries belonging to the same person. 


: £ ' 
For this a is impossible to conceive a te 
son. No motive can be imagined for allowing | | 
more persons to unite their entries in one survey, whict 
does not apply with at least as much force for allowing e 
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\ of avoiding the grant. They may have been taken out 





| doubt that the word «+ ten” is the word which is oblite- 
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a single person to unite his entries adjoining each other Polit’s 
in one survey. It appears to the Court that the case LESSEE 
comes Completely within the spirit, and is not opposed _ %. 
by the letter of the law. ‘The case provided for is, WENDELL- 
«*‘ where two or more persons agree to have theirentries & AL. 
«surveyed jointly,” &c. Now this agreement does not ——-—— 
prevent thé subsequent assignment of the entries to one. 
of the parties; and the assignment is itself the agree- 
ment of the assignor that the assignee may survey the 
the entries jointly or separately, at his election. The 
Court is of opinion that, under a sound construction of 
this law, entries which might be joined in one survey, 
if remaining the property of two or more persons, may 
so joined, though they become the property of a sin- 
person. 


The second objection to the admission of the grant 
is, that the amount of the consideration originally ex- 
pressed on its face appears to have been torn out. 


The grant stands thus: «for and in consideration 
“ of pounds,” &c. 





The Court is unanimously and clearly of opinion that 
there is nothing in this objection. It is not suggested, 
nor is there any reason to believe, that the words were 
obliterated for fraudulent purposes, or for the purpose 


Yara 


by some accident; and there is no difficulty in supply- 
ing the lost words. The consideration paid was ten 
pounds for each hundred acres; and there can be no 


rated. Had the whole grant been lost, a copy might 
have been given in evidence ; and it would be strange 
if the original should be excluded because a word which 

uld not be mistaken, and which, indeed, is not essen- 


wv 


_. tial to the validity of the grant, has become illegible. 


The third exception is, that thé grant, on its face, 


_ appears fraudulent, because it has issued for 25,060 


acres of land, although the lines which circumscribe it, 
and which are recited in it, comprebend upwards of 
50,00@acres. 


Without inquiring into the effect of a grant convey- 
VOL. IX. 43 
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POLK’s ing 50,000 acres of land under a sale of 25,000 acres, 
LESSEE it will be sufficient to obsefve that, in this case, the sur- | 
v. plus land is comprehended in prior entries, and is con- 
WENDELL sequently not conveyed by this grant. ‘This exception, a 
& au. therefore, is inapplicable to the case. 


It is the opinion of this Court that there was no er- | 
ror in permitting the grant under which the Defendant 


claimed title, to go to the jury. 


The remaining exceptions were taken after the 
was before the jury, aud are for causes not apparent 
its face. They present one general question of 
importance to land holders in the state of Tennessee, ; 
It is this: Is it, in any, and, if in any, in what, c 
allowable, in an ejectment, to impeach a grant from 
state, fur causes anterior to its being issued ? 
+— In cases depending on the statutes of a state, aa > 
' more especially in those respecting titl¢s to land; th 
Court adopts: the construction of the state where hat 
construction is settled, and can bé ascertained. “But it 
is not understood that the Courts of Tennessee have de 
cided any other point bearing on the subject than this,” 
that under their statutes declaring an elder grant found. 
ed on a younger entry to be void, the pr iority of entries 
is examinable at law; and that a junior patent founded: 
on a prior entry Shall prevail in an ejectment against 
senior patent fvunded on a junior entry. ‘The questi 
whether there are other cxs’s in which a party may, 
law, go beyond the grant for the purpose of avoiding if 
remains undecided. 
The laws for the sale of public lands provide many 
guards to secure the regularity of grants, to protect the ” 
incipient rights of individuals, and also to protect the : 
state from imposition. Officers are appointed to super 
intend the business; and rules are framed prescrib 
their duty. These rules are, in general, directory; 
when all the proceedings are completed by a patent is 
; sued by the authority of the state, a compliance _¥ ith 
these rules is pre-supposed. ‘That every prerequisité 
has been pérformed, is an inference properly d ey 
and which every man has a right to draw om We ex- 
istence of the grant itself. It would, therefore, 


e eX: 





FEBRUARY TER wer 


irregularities in the conduct of those who are appointed SEE 
by the government to supervise the progressive course 
of a title from -its commencement to its Consummation WENDELL 
in a patent. But there are some things So-ésséntial to & AL. 
the validity of the contract, that the great principhs of ——-—— 
justice and of law would be violated, did there not exist 
some tribunal to which an injured party might appeal, 
and in which the means by which an elder title was ac- 
quired, might be examined. In general, a Court of 
equity appears to be a tribunal better adapted to this 
object than a Court oflaw. On an ejectinent, the plead- 
ings give no notice of those latent d-fects of which,the 
rty means to avail himself; and, should he be allow- 
ed to use them, the holder of the elder grant might often 
be surprized. But in equity, the specific points must 
be brought into view; the various circumstances con- 
nected with those points are considered ; and all the 
testimony respecting them may be laid before the Court. 
The defects in the title are the particular objects of in- 
vestigation ; and the decision of a Court in the last re- 
sort upon them is decisive. ‘The Court may, on a view 
of the whole case, annex equitable conditions to its de- 
cree, or order what may be reasonable, without abso- 
lutely avoiding a whole grant. In the general, then, a 
Court of equity is the more eligible tribunal for these 
questions ; and they ought to be excluded from a Court 
of law. But there are cases in which a grant is abso- 
lutely void ; as where the state has no title to the po A 
granted ; or where the officer had no authority to issue | 
the grant. In such cases, the validity of the grant is~ 
necessarily examinable at law. 


tremely unreasonable to avoid a grant in any Court for 5 ott 8 
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Having premised these general principles, the Court 
will proceed to consider the exceptions to the opinion of 
the Circuit Court in this case, and the testimony re- 
jected by that opinion, 


aT Se 


— 


The case docs not present distinct exceptions to be 
considered separately, but a single exception to a single 
opinion, rejecting the whole testimony offered by the 

» Plaintiff. The Plaintiff offered to prove that no entries 
were @ver made authorizing the issuing of the warrants 
on which the grant to Sevier was founded, and that the 
warrants themselves were forgeries. He also offered 
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to prove that, ‘at the time of the cession to congress of 
the; territory in which these lands lie, the warrants did 
. exist, nor were there any locations in the office from, | 

h they purport to have issued, to justify their ig- 
suing. 


In the state of North Carolina itself, the want of an 
entry would seem to be a defect sufficient to render 4 
grant null. 


The act of 1777, which opens the land office and di- 
rects the appointment of an officer in each county, de- 
nominated an entry-taker, to receive entries of all va- 
can®lands in his county, directs the entry taker, if the — 
lands shall not be claimed by some other person withiit 
three months, to deliver to the party a copy of the en- 
try with its proper number, and an order to the county — 
sutvey or to survey the same. This order is called a 
warrant. 


The ninth section of the act then declares, * that — 
“every right, &c. by any person or persons set up or 
‘© pretended to any of the before mentioned lands, which 
«* shall not be obtained in manner by this act dirccted, 
«¢ or by purclrase or inheritance from some. person or — 
«¢ persons becoming proprietors by virtue thereof, or 
sé which shall be obtained in féaud, evasion or elusion 
ssof the provisions and restrictions thereof, shall be 
«s deemed and are hereby declared utterly void.” 


The act of 1783, which agains opens the land office, 
appoints an entry-taker for tl:2 western district, and 
prescribes rules for making entries in his office, and for 
granting warrants similar to those which had been 
framed for the government of the entry-takers of the . 
respective counties. | 


In the year 1789 North Carolina ceded to congress 
the territory in which the lands lie for which Sevier’s 
grant was made, reserving, however, all existing ri 
under the state, which were to be perfected acc 
to the laws of North Carolina. This cession was ac- 
cepted by congress. 


" 


Sevier’s survey is dated on the 26th day of May, 1795. 
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The lands for which the warrants were granted, by POLK’s 

virtue of which the survey was made, lie within that LEssEE 
district of country for which the land office was or v. 
by the act ef 1777. Had the survey been made on ENDELE 
land originally claimed b}. these warrants, it must have & AL. 
been a case directly within the ninth section of the act ; — 
and the right is declared by that section to be utterly 
void. But the survey was made on different lands by . 
virtue of an act which empowers the surveyor so to do 
in all cases of entries on lands previousiy appropriated. 
This clause in the law, however, does not authorize a 
survey where no entry has been made; and such sur- 
vey would also come completely within the provision of 
the ninth section. In such ease, there is no power in 
the agents of the state to make the grant; and a grant 
so obtained is declared to be void. 


This subject is placed in a very strong point of view 
by considering it in connexion with the cession made to 
the United States. After that cession, tie state of 
North Carolina had no power to sell an aore of land 
within the ceded territory. No right could be acquired 
under the laws of that state, But the right was resery- 
ed to perfect incipient titles. The fact that this title 
accrued before the cession does not appear on the face 
of the grant. It is, of course, open to examination. 
The survey was not made until May, 1795, many years 
posterior to the cession. It purports, however, to- have 
been made by virtue of certain warrants founded on en- 
tries which may have been made before the cession, 
But if these warrants had no existence at the time of 
the cession, if there were no entries to justify them, 

. what right could this grantee have had at the time of ‘' 
the cession? The Court can perceiye none; and if 
none existed, the grant is void for want of power im the 
state of North Carolina to make it. 


: 
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If, as the Plaintiff offered to prove, the entries were 
never made, and the warrants were forgeries, then no 
right accrued under the act of 1777; no purchase, of 
the land was made from the state; and, independent of 
the act of cession to the United States, the grant is void 
by the express words of the law, 


If entries were made in the county of Washington, 
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i 
PoLk’s but no commencement of right had taken place in the — 
LESsEE ceded territory previous to the cession, so as to bring 
v. e party within the reservation contained in the act of — 
WENDELL Cession, then the grant must be void, there being no au- 
& an. thority in the grantor to make it. In rejecting testima- — 
dikintitint ny to these points, the Circuit Court erred; and: their 
judgment must be reversed, and the cause remanded for 
a new trial. 








THE SHIP RICHMOND, 
v. 
THE UNITED STATES. 


Absent.... Topp, J. 


eS APPEAL from the sentence of the Circnit Court for 

tereonrse act the district of Georgia ailirming the sentence of the dis- 

ooo ht tanes trict Court, which condemned the ship Richmond, for @ 

p- 15, which ’ Violation of the non-intercourse act of 28th of June, 1809, _ 

requires a ves- yg]. 10, p. 13, by departing from Philadelphia, bound on ~ 

sel hound to a fartie P 1 rt itl havi ‘ 

permitted port 4 foreign voyage toa permittec port, without having 

tgive bond in given bond not to go to a prohibited port. 

double the a- 

ount of ves- 

seland ergo "The case was argued by Harper for the Appellant 

prohibited * and Jonzs and Prnxney for the United States, 

port, is appli- 

cable to» ves- February 22d. Absent....Topp, J. 

sel sailing in , 

ballast. 

Ifa merehast Marsuany, Ch. J. delivered the opinion of the Court 

essel of the j Fi 

United States, as follows : 

be seized by 4 

the naval fee "The ship Richmond, an American registered vessel, 

States, within Sailed from Philadelphia in ballast, in December, 1809, 

the — with a clearance far New York, but proceeded to Ports- 

Seen “mouth in Great Britain, where she arrived in 1810. Shié 
made two voyages to Amelia island in East Florida, 

Or» ioe shclaw, Curing the second of which she was seized in St. Mary's 

of the United river by gun-boat No. 62, January 44th, 1812, and li- 

States, itisan helled in the district Cou:t of Georgia, for violating the 


offence against 


that power act passed dfic 28th of June, 1809, for amending the non- — 
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intercourse law. The Richmond was condemned inoth sugr_ 
the district and circuit Courts, and from their sentence RICHMOND 
the Claimants have appealed to this Court. ‘ie? Me 
U.sTATES, 
The Claimants contend, aa 
which mast be 


4. That the vessel was not liable to forfeiture. pte ing 
noe 


2. That the seizure was made within the territory of TbisCourtcan 


df s take no cogni- 

Spain, and that all proceedings founded thereon are zance aie 
not connect 
that trespass, 


When the Richmond sailed from Philadelphia, com- with the sub- 
mercial intercourse between the ports of Great Britain, (x's) the 
and those of the United States, was permitted. But the vil authority, 
act of the 28th of June, 1809, vol. 10, p. 13, enacts, that samp A og 
“no ship or vessel bound to a foreign port or place with trict Court, so 
“which commercial intercourse has been or may be thus #toannul the 
4 permitted, except, &c. shall be allowed to depart unless liv Coust a 
“the owner or owners, Consignee or factor of such ship gainst the ves- 
«or vessel shall, with the master, have given bond, with ** 

«one or more sureties, to the United States, in a sum 
“ double the value of the vessel and cargo, that the ves- 
«sel shall not proceed to any port or place with which 
«“ commercial intercourse is not thus permitted, nor be 
“directly nor indirectly engaged during the voyage in 
*‘any trade with such port or place.” If a vessel shall . ® 
depart without having given such bond, the vessel with. 
her cargo are declared to be wholly forfeited. 


It is contended that this act does not apply to vessels 
departing from the United States to a permitted port, in 
ballast. ° 


The actis certainly not expressed with all the preci- 
sion that could be wished. The case contemplated by 
the legislature most probably was that of a vessel sailing 
with a cargo ; but there is reason to believe that a ves- 
sel departing in ballast also, was within the meaning and 
intent of the law. The bord is provided to prevent a 
breach of the existing restrictive laws by a vessel clear- ‘ 
ing out or sailing for a permitted port, but actually pre- 
ceeding to a prohibited port. ‘This mipht be done by a 
vessel with or without a cargo; and the coudition of the 
bond would be vivlated, in its letter as well as spirit, by 
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SHIP the Vessels sailing without the cargo to a prohibited ; 
kreumonp The Court understands the law, then, directing a 
v to be given in double the value ofthe vessel and cargoy 
u.sTaTEs. toapply to ‘he cargo if there be a cargo, but to the ves- 
——-—— sel only if there be no cargo. 


~~ The seizure of an American vessel within the territe. 
rial jurisdiction of a foreign power, is certainly an of 
fence against that power, which must be adjusted be- 
tween the two governments. This Court can take . 
cognizance of it;-and the majority of the Court is 
opinion that the law does not connect that trespass, if 
it be one, with the, subsequent seizure by the civil au- 
thority, under the process of the District Court, so as fo 
annul the proceedings of that Court against the vessel, 
One judge, who does not concur in this opinion, consid. 
ers the testimony as sufficient to prove that the Rich. 
mond, when first seized by the gan-boat,.was within the’ 
jurisdictional limits of the United States. 


/ 


The sentence is affirmed with costs. 
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ARNOLD. AND oTHERS 
Le 


THE UNITED STATES. 


The amie ERROR to the Circuit Court, for the district of Rhode 
duties imposed Island, in an action of debt, upon a bond in the penalty 
by the eto Of 3400 dollars, given July 24, 1812, for duties at the 
July Ist, 18! custom house. ‘Ihe cause was decided below upon de-)” 
accrued uf . 
goods which Murer to the pleas of the Defendants who were the prine 
ae cipal and sureties in the bond. . 
trict on that ‘ 
_ day. Bit ssis It was an action of debt on a bond, dated July 2, 2842 
Set. given to the United States for $3406. The condition d& © 
tion, so wh the bond, is as follows, viz. The condition: of this 
attach the _ * obligation is such, that if the above bounden, S. @ - 
right ta duties, 
it is necessary «¢ Arnold, &c. shall and do, on or before the 2d day of — 
— oe «« October next, well and truly pay or cause to be 4 


be an arrival unto the collector of the customs for the district of Pro- — 
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st vidence for the time being, the sum of $1700, or the ARwotn 
« amount of duties to be ascertained as due, and arising on & OTHERS 
«certain goods, wares and merchandize entered by the wv, . 
« above bounden S. G. Arnold, as imported in the brig u.staTes. 
« Dover, R. Fenner, master, from Havanna, as per en- ——-—_ 
«try dated this day, then the above obligation to be void, within the li- 


«&c.” The following indorsement is on the bond, viz. gyt*. ot the 0- 


: collection dis- 
«« Amount of duties ascertained as due, 1708 dollars and ‘ct, but also 


within the lis 
«6 $8 cents. mits of some 


THOMAS PECKHAM, Junr. — port of entry. 
Semb, That 
if the condition 
Deputy Collector.” ofa oan Ores 
ES, ar he de: 
The Defendants pleaded, that, as to 1708 dollars ties which may 
and 38 cents, part and parcel of said sum of 3400 dol- be ssertained 
lars demanded by the Plaintiffs, with the interest there- certain. gods 
on from the day whereon the same was payable, to the imported, it is 
time of the plea, being 13 dollars and 38 cents, they owe fin pen’, OP” 
the Plaintiffs the same, being in the whole the sum of ligee to dis- 
1721 dollars and 76 cents ; and that as to the whole re- thats the 
sidue of the sum demanded, the Defendants say, that there- ment oF pw 
for the Plaintiffs, their said action ought not to have and 7% a 
maintain, because they say, ‘that the brig Dover in the gee fade 3 
«¢ condition of the said bond mentioned, sailed from Haz law, recover 
«* vanna, on the 16th day of June, A.'D. 1812, bound to the ceaaur ed ad 
“said district of Providence, and that she arrived within bond. 
“the United States, on the 30th day of June, 1812, and paces han, 
“ within the said district of Providence, on the ist day of to a 
«July, A. D.1812, having on board the said goods, &c. from an act 
« mentioned in the condition which said goods, &c. were —- ' wr 
«imported into the said United States, on the said 30th act is done, is 
“day of June, 1812, and into the said district of Providence, °°» included 
“on the said ist day of July, 1812, in the brig Dover, 
“&c. that Providence is the sole port of entry in the 
“said district of Providence, and that on the said 2d of 
«July, 1812, the said goods, &c. were duly entered at the 
‘‘custom house in the said district of Providence, as im- 
“ported in the said brig Dover, &c. the Defendants 
“further aver, that the bond aforesaid, was made, 
“executed and given by them to the Plaintiffs as 
“aforesaid, for securing the duties due on the said 
“goods, so imported as aforesaid, in conformity 
“with, and by virtue and in pursuance of, the act of 
“ the congress, &c. passed on the 10th day of August, 
VOL. IX. 14 
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ARNOLD ‘1799, entitled «* an act making further provision for the — 
& OTHERS * pwywent of the debts of the Luited States,” and also 


«a ceriain other act of congress, passed on the 7th day 


U.STATES. * Of June, 1794, entitled + an act laying additional duties 


‘son goods, &c. imported into the United States.” The 
** Defendants aiso aver, that the duties due by the acts 
“aforesaid, on the importation of said goods, &c. in 
“manner aforesaid, amounted at the time of the impor- 
‘¢ tation of the same as afo esaid, to the aforesaid sum of 
«61708 dollars and 38 cents, and no more, and were then 
«¢and there ascertained by the said deputy collector, to 
‘s that sum and no more, according to the condition of said 
bond, and in pursuance of the provisions of said statutes, 
“They also aver, that at the time of the entering of the said 
goods, &c. at the custom house, as aforesaid, on the said 2d 
‘day of July, 1842, neither they, the Defendants, nor 
** the collector of the customs for said district of Provi- 
«dence, had any knowledge of the act, entitled «« an act 
‘fur imposing additional duties upon all goods, &c. im- 
«‘ ported from any foreign port or place, and for other 
«* purposes,” passed on the ist day of July, 18125; nor 
‘‘was the said last mentioned act promulgated, publish- 
«sed and made known, at the district of Providence as 
‘aforesaid, at the time ot making the said entry, as 
“aforesaid, and this the Defendants are ready to 
‘verify, &c.” 


To this plea, the Plaintiffs demurred. 


In the Circuit Court, judgment was rendered for the 
Plaintiffs, for 3428 dollars and 90 cents. 


Prrkin, On the part of the Plaintiffs in error, con- 
iended, 


4. That the act imposing double duties could not, 
on principles of law, or justice, be considered as in ope- 
ration until the 2d day of July. The words of that act 
are: that “an additional duty, &c. shall be levied and 
* collected upon all goods, &c. which shall, from and af- 
** ter the passing of this act, be imported into the United 


' States, &c.” 


The act was approved by the president on the ist day 
of July, 1812. By the sound construction of the words, 
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,of course, unless there are fractions of a day, the duties 
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« from and after the passing of this act,” it is contended aRNozp 
that the first day of July, must be excluded ; that the & orHERs 
meaning is the same, as if the words used had been from Vv. 
and after the 1st day of July, in which case the 4st day u.sTarEs. 
of July wou:d certainly be excluded, and the act would —-—— 
not be in force until after that day. « From and after the 

passing this act,” have also the same meaning, as from 

and after the time, of passing the act. The question would 

then occur, as it now does, when or at what tine was 

the act passed, the answer is on the ist day of July, and 




































could not be levied and collected until after that day. 
The act repealing the duty on salt passed in 1807, de- 
clares, that from and after the 31st day of December 
«next, somuch of any act as lays a duty on imported 
s salt, be and the same is hereby repealed, and from and 
* after the day last aforesaid, salt shall be imported, &c, 
«* duty free.” 


No one has ever pretended, that salt could be import- 
ed duty free, until the ist day of January, because it 
could not be so imported, until from and after the day 
preceding. The Court must undoubtedly give such a 
construction to the act, as that no citizen can, by possibi- 
lity be subjected to its operation before it had actually 
passed. In order to prevent this, the Court must either 
exclude the 1st day of July altogether, or they must ad- 
mit fractions of a day, and suffer an enquiry into. the 
very moment of time on that day, when the act received 
the signature of the president, and was lodged in the 
office of the secretary of state. 


- eee see eae es ~ 


Ifa vessel had arrived in the morning of the 1st day 
of July, and the act was not in fact approved by the pre- 
sident, until the afternoon of that day, it cannot be pre- 
tended, that the goods brought in such vessel, were im- 
ported «from and after the passing of the act.” It is 
well known, that acts are not generally presented to the 
president for his approbation, until about the middle 
of the day, and on the last day of the session, fre- 
quently not until nearly the last hour of the day. The 
difficulties however, attending an enquiry of ths nature, 
as well as the impropriety of calling on the president 
for information, as to the moment when a law received 
his sanction, may perhaps ke sufficient. inducements for 
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arnoLp the Court to say, that when the rights and interests ef fr 
v. the citizens are so materially involved, and when by the th 
& orners express words of the act, it is not to take effect, until th 
U.STATES. from and after the passing of the same, they will, as a en 
—— general rule exclude the day on which it passed. The cu 
authorities, which have a bearing on this question are w 
various and contradictory. In thecase of Pugh & wife 
~~. Duke of Leeds, Cowper 714, these authorities are re- 
ferred to and commented upon by lord Mansfield with of 
his usual ability and sound sense. = 
Much more subtlety than argument has been used to 6} 
prove a difference in the meaning of words made ase of, fe 
in instruments, to shew the time, when they should take Pp 
effect. "When the words have been «from the date,” the bi 
Court have someiimes said, it should include the day, and ei 
where the words have been “ from the day of the date,” br 
it should eaclude the day. In some cases the Courts 61 
have entirely rejected this distinction, and have said, that ti 
they do or may mean the same thing. In the case of tl 
Bellasis ». Hester, 1 Lord Raymond, 280, on a bill of ex- d 
change, payable 10 days after sight, the Court, two q 
judges against one, decided, that the day on which the 1 
bill was presented for payment was included. This a 
opinion, however, was against the custom and practice ti 
of merchants. In the case of Hatter v. Ash, 1 Lord Ray- g 
mond, p. 85, the following distinction is made by coun- j 
sel, and is admitted by one of the judges, and not con- tl 
tradicted by the others, «that the words” from the date t 
«when used to pass on interest included the day, aliter, 
‘when ‘used by way of computaiion on matters of ac- fi 
count.” This distinction is in some measure recogni- s 
zed by lord Mansfield, in the above case of Pugh & Leeds, a 
in Cowper. In this last case lord Mansfield says, that 8 


the words “ from the date,” or «from the day of the 
« date,’? may be either inclusive or exclusive, according 
to the subject matter, and may be construed either way, 
to give effect to the transaction, or for the furtherance of 
justice between parties. In the case now before the 
Court, it is not necessary to include the day, for the pur- 
pose of giving effect and validity to the law; and in 
case the day is included, manifest injustice may, and in. 
all probability wiil happen to the citizens of the United 
States. For, if there can be no fractions of a day, the 
act must in legal contemplation be considered as in force, 
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from the first moment-of the day, on which it received ARNOLD 
the sanction of the president. {tis understood, that by & orHERs 
the construction at the treasury, the ist day of July, is v. 
excluded, and that the accounts of the collectors of the U.sTATEs. 
customs are all settled, excluding double duties, on goods —— 
which arrived on that day. 





















2. Even if the act went into operation on the ist day 
of July, then was this case a complete importation, be- 
fore that time. The vessel and cargo arrived within the 
U. States, and within the limits of the state of R. Island, 
on the 30th day of June, and the importation was then per- 
fected. Importation does not imply a bringing into any 
particular port, to which the vessel may be destined ; a 
bringing within the jurisdictional limits of the U. States, 
either on land or water, is an importation. Importing and 
bringing into the U. States, are used synonimously in vari- 
ous sections of the collection law, and the fair interpreta- 
tion of both expressions is, that an importation is no more 
than voluntarily introducing property within the juris- 
diction of the United States generally, and does not re- 
quire its actual arrival at the port of its destination. 
The moment a cargo so arrives within the United States, 
and before it reaches its port of destination, the right of 
the United States, attaches to it.’ A manifest of the car- 
0 must be delivered to their officers, and the cargo sub- 
jected in some degree to their control. The U. States 
then have, at least, an inchoate right to duties, of which 
the owner, cannot deprive them except by eaportation, 
without unlading ; the right to the duties accrues, on the 
first entry of the vessel into the waters of the United 
States, and not after her arrival at her port of destination ; 
and no new right, on such arrival, accrues, except the 
secondary right of ascertaining the amount of duties to be 
paid, and the extent of the security required for them, 
which could not be ascertained, till after an actual en- 
try at the custom house. The coming in of the vessel to 
the waters of the United States, her proceeding to her 
destined port, her entry there, is one transaction, and is 
one act in relation to duties; and when she reaches 
her destined port and enters there, the right of the Uni- 
ted States attaches as from the first moment-of her com- 
ing within the jurisdictional limits of the United States, 
and the responsibilities of the owner cannot be increased 
or varied to his injury, by subsequent acts of the govern- 
ment. 
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The 36th section of the law clearly discriminates be- 


& orHERs tween importation and entry. By the collection law, and 


all the forms of manifest, entry, &c. it is clearly evinced 


U.STAT 48, that importation precedes entry. 








To constitute an importation, there must be a volunta- 
ry bringing of goods into the United States; the vessel 
must be bound to the United States, with an intent there 
to unlade her cargo, or to enter the same for exportation 
without unlading. . 


Coming in by stress of weather or other necessity is 
not a legal importation. 


By a construction given to the navigation acts of 
Great Britain, coming into a port, with an intent to un- 
lade, although bulk be not broken, is an importation, 
but a mere coming within the limits of a port, without 
any intent to break bulk, or unlade, is not an importation, 
eitiicr to make the customs become due, or to subject the 
ship or goods to forfeiture, or to oblige the master to re- 
port or make entry, &c. (Reeve’s History of the law of 
Shipping, 260. ) ’ 


So goods siezed in a ship 20 miles below the Hope, 
but within the limits of the port of London, are consider- 
ed as au importation, (Reeves, p. 261.) 


It is believed ‘also, that, under our non-importation 
law, arrival at any particular port of destination, 1s not 
necessary to constitute an offence under that act, but 
that if the vessel is bound tothe United States with an 
intent there to unlade her cargo, the forfeiture is incur- 
red the moment the vessel voluntarily enters the limits of 
the United States. The words in the collection law and 
non-importation act, are the same, viz. * Imported inte 
*« the Uniied States,” &c. 


5. If, however, the importation was not so complete, 
as that the duties accrued, on the arrival of the vessel 
within the jurisdictional limits of the United States ; it 
is contended, that the importation was perfected, and the 
right of the United States to duties complete, on her ar- 
rival within the limits of any district of the customs of 
the United States. 













































_the vessel, in this very case, had arrived at the port of 


must the goods in such vessel he considered as legally 
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"The vessel, in the case before the Court, as is confes- ARNOLD. - 

sed by the pleadings, arrived within the limits of the & ornens 
district of Providence, which is about 20 miles, within V- 
the jurisdictional limits of the United States, on the ist U.sTATEs. 
day of July ; and if, in thé fiscal sense of the term, this ——-—— 
constituted an importation, and the law did not take ef- 
fect until the 2d day of July, the goods so imported, can- 
not be subject to the duties imposed by that act. We are 
aware of the decision of the Court, in 1810, in the case 
of the United States v. Vowell & MClean, in 5 Cranch. 
The distinction there taken by the counsel for the De- 
fendants, between a district and a port of entry, is recog- 
nized by the Court as correct. The Court say, «the 
«duties did not accrue, in the fiscal sense of the term, 
«until the vessel arrived atthe port of eutry.” 


But with great deference we contend that the time of 
importation, even in the tiscal sense of the term, is not 
ascertained merely by the entry of the master, or of the 
owner or consignee at the custom house, but by the arri- 
val of the vessel in the United States, or within the limits 
of some place in the United States, designated by law. ; 
Whether this place be a port of entry, strictly so called, 2} 
or a district, the master and owner have time given them 
by law, within which, after such arrival, they are allow- 
ed to make their entries at the custom house. Suppose 





Providence, on the 30th day of June, at twelve o’clock 
the master would be allowed, until twelve o’clock the 
next day, to make his first report to the collector, ane | 
he would not be obliged to exhibit a manifest of his car- 
go, before 48 hours after his arrival, which would not be 
until the 2d day of July ; and the owner or consignee is 
allowed 16 days, after the final report of the master, to 
make his entry, for the purpose of paying or securing 
the duties. As this vessel would then have arrived, be- 
fore the law passed, she could not be subject to double | 
duties, although she might not have entered at the cus- i 
tom house, until after the passage of the law. ‘There is, 

therefore, a material distinction between importation and 
entry. When a vessel, bound to the United States, with | 
a cargo, has once arrived within certain known and spe- 4 
cified limits ; when she has once passed the line of de- ' 
marcation fixed by law, then, at least, if not before, 
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and fiscally imported, and subject to all the provisions 
of law, relative to the security of duties upon them, 
The limits of a collection district are particularly desig- 
nated by law. In every district, there is one, and but 
one port of entry, but in many of them, there are several 
ports of delivery. These ports, however, whether of en- 
try or delivery, have no limits fixed or designated. by 
law. 


When a vessel has arrived, ‘ within, the limits of any 
«‘ district of the United States,” she is under the com- 
plete control of the government, and she cannot depart 
from such district, « unless to proceed to some more in- 


** terior district,” before a report or entry shall be made. 


by the master, with the collector of some district, under 
the penalty of $400, and the custom house officers and 
commanders of the revenue cutters, are authorized to ar- 
rest and bring back, any vessel attempting to depart 
from such district, &c. (Laws United States, vol. 4, § 
29, p. 326..) The provisions of the next succeeding sec- 


tion, viz. seclion 30th, p. 327, are, * that within 24 hours . 


‘after the arrival of any ship or vessel, &c. at any port 
‘‘ofthe United States, established by law, at which an 
«‘ officer of the customs resides, the master is to make 
«¢a report of his arrival,” and within 48 hours, is. to 
make a further report in writing, with a manifest of the 
cargo, &c. It is certain, that the word « port” mention- 
ed in this section, must be applicable to a port of delive- 
ry, at which a surveyor of the customs resides, as_ well 
«3 toa port of entry, at which the collector of the dis- 
trict resides. 


And, whether the master, according to this section, is — 


olliged within 48 hours, after his arrival within the 
limits of a district, to make report and entry to the col- 
lector of such district, or within 48 hours, after his ar- 
vival at some particular port, in such district ; still after 
the arrival of a vessel within the limits of such district, 
she cannot depart frem the same, unless to an interior 
district, until the master has made a report, and exhibi- 
ted a manifest of her cargo, to the collector of such dis- 
trict. And after such manifest has been exhibited to the 
collector, she is not permitted to depart from suchdis- 
trict, with the whole or any part of her cargo, either to 





a foreign port, or to any other district, until bonds are . 
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given for the due entry and delivery of the goods, which atnwotp 
are destined for another district, or if the goods are des- & orHERs 
tined for a foreign port, that they «shall not be landed _— v. 
«sin the United States, unless due entry thereof shall v. STATES. ° 
« have been first made, and the duties thereupon paid or ——-——~ 
«¢ secured to be paid, according to law.” (Vide 32, 33 

& 34 sections, pages 331A—-2—3 §- 4.) If the goods are 

intended for exportation, they must be so reported in 

the manifests, and then the vessel importing them, may 

proceed «from the district, within which such ship or 

«vessel shall first arrive,’ &c. on giving bond, as above 

stated (sect. 32.) If the goods or any part of them are 

destined to any other district, the vessel, in which they 

were brought, may proceed to such other district, on 

such conditions, as are specified in the 34th section. 

This section declares, «that before any ship or vessel 

“shall depart from the district, in which she shall first 

“arrive, for another district, (provided such departure 

“be not within 48 hours after her arrival within such 

“ district) with goods, &c. brought in such ship from a 

“foreign port or place, &c. the master, &c. shall obtain 

‘from the collector of the district, from which she shall 

“be about to depart, a copy of the report and manifest 

« made by such master,” &c. Then the word district is 

used, and not port; and the proviso seems to shew, pret- 

ty clearly, that within 48 hours aftér the arrival of a 

vessel, within a district, a report and manifest must be 

made to the collector of such distric 






















And when a vessel departs with goods-from one dis- 
trict to any other district, the master is obliged within 
“ twenty-four hours after the arrival of such ship within 
“ any other district, so to make report or entry, to or 
“with the cellector of such other district,” &c. &c. 
(See page 335, sect. 34..) ‘The condition of the bonds, in 
both cases, shew that the goods are considered as im- 
ported into the district, and not into particular ports, and 
that the bonds are given to secure the payment of the 
duties upon them, in case they should be landed in any 
other port of the United States. With regard to impor- 
tation, the words of the condition are, « whereas the 
‘ following goods, &c. imported into the district of.” &c. 
In the case of the United States v. Vowel and M:Kean, 
the Court say, the vessel must arrive at the port of entry, 
before the duties accrued. If by an arrival at a port of 
VOL. IX, a 
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ARNOLD entry, is meant that a vessel must actually go to a port 
& orners of entry as established by law, before a right to the du- 








v. ties can attach or an entry can be made by the master se 
U.STATES. or owner, the position is believed to be incorrect ; as by ae 
— the 19th section of the collection law, a vessel destined #0 
to a port of delivery, in many of the districts, may go 4 
directly to such a port of delivery, without even touch- “ 
ing at a port of entry, and the master and owner, may ny 
afterwards enter the vessel and cargo, and pay or secure : 
the duties, with the collector at the port of entry in such ¢ 
district, without taking the vessel or cargo to such port ‘ 
of entry. yo 

The provisions of all the sections of the law from the 
23d to the 35th inclusive, relate principally, if not solely; 
to the conduct of the master, or person having charge of |. ~ 
the vessel, with a cargo bound to the United States; ‘ 
and that the object of all the provisions in these sections, i 
is to ascertain the amount -and kind of goods, which he : 
has imported, is to prevent their being unladen, without a 
the assent of the government. 

If the vessel be owned in whole or in part by a citizen - 
of the United Stats, the master is to have a manifest th 
of the cargo on board ; a copy of this manifest, must be hi 
delivered to an officer of the customs, if within four’ th 
leagues of the coast; a like copy must be delivered to an 
oflicer of the customs, after his arrival within the limits 
of any district, and a certificate of such officer is to be os 
entered on the original manifest ; the last copy is to be si 
sent to the collector of the district in which such vessel tir 
has arrived, and the original manifest certified by such di 
officer, must be delivered to such collector by the mas- te 
ter, or he must make oath, that no such copy had been ti 
applied for, &c. (See 23th section, page 321-2) and the it 
master is finally to deliver to the collector of the district th 
under oath, a manifest containing the particulars of the cr 
cargo on board; and after this has been done by the mas- fo 


ter, the owners or consignees of goods thus imported, are 
to come forward and pay or secure the duties upon 
them ; and: for this purpose are to make a particular di 
entry of such parts of the cargo, as are owned by or 


consigned to them. ‘The form ofthis entry is given in 
the $6th sec. of the law, and is headed, by the words— , hh 


«+ entry of merchandixe imported by,” &c. 
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The complete control of the government over the ves- ARNOLD 
sel, from the moment of her arrival within any district, & ormers 


is shewn by the 53d section of the law, page 345. This 


section provides « that it shall be lawful for the collec- u.sTaTES. 
stor of any district in which any ship or vessel may ar- —— 


«rive and immediately on her first coming within such 
« district, &c. ‘to put on board such ship or vessel, 
“ whilst remaining within such district, or in going, 
« from one district to another, one or more inspector, to 
ss examine the cargo, &c. and to perform such other du- 
«“ ties,” &c. «for the better securing the collection of 
« the duties.” 


4. The bond was taken under the former impost law 
as stated in the plea, and accordingly was an explicit con- 
tract for such duties as that law imposed and no other ; 
and whatever claim the Plaintiffs may have for double 
duties, no more than the single duties ought to be re- 
covered on this bond. 


Ifany duties are to be paid, on account of the import- 
ed articles, beyond the tariff established by the former 
impost law, they are not recoverable in this action on 
the bond given under that law; but recourse must be 
jad to some other process for the recovery of such fur- 
ther duties. 


The sureties (and in this case two of the Defendants 
are sureties) will not be made liable beyond the respon- 
sibility which they expected on entering into the obliga- 
tion. They expected to be holden for no more than the 
duties under the former impost law ; and the procecd- 
ings on the part of government warranted that expecta- 
tion. The time of giving the bond, the district where 
it is taken and the penal sum, being rather less than 
the amount of double duties, as now demanded, evince 
conclusively, that the bond, with its condition was not 
for double duties, but for the single duties, 


Every argument, which can be arged for a demand of 
double duties, may be urged with equal force, and far 
more apparent equity to sustain some other process, in 
which the sureties would not be subjected to the peculiar 
hardship of being compelled to pay double duties, for 
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which'they could have no idea of being responsible, 
when the bond was given. © 


This view of the case is according to the essential 
facts admitted by the -pleadings. On the 2d of July, 
1812, after the imported articles had been properly in- 
spected, the amount of duties was ascertained and in- 
dorsed on the bond in the collector’s office. The in- 
dorsement was expressed in these terms « amount of 
*¢ duties ascertained as due, 1708 doll. 38 cents.” Bond 
for securing the duties being required before granting 
a permit to land the articles from the importing vessel, 
a cross estimate of the amount of duties only, could be 
made at the moment of taking the bond, (see section 49, 


page 359-60 ) and that estimate was 1700 dollars as 


mentioned in the condition. 


When the articles had been duly inspected, after the 
permit to land, and after return of such inspection, (see 
page 361-2) but not before, the duties could be and 
were ascertained in the regular course at the collector’s 
office. The precise amount of duties was. then as- 
certained according to the former impost law, and 
found to be 1708 dollars and 38 cents, and was so 
indorsed on the bond according to known provisions 
of law. Shall that indorsed amount be the measure 
of the demand on the bond? After the duties had 
been so ascertained and indorsed on the 2d of July, if 
a deposit of goods, (according to sec. 42, page 382-3 ) 
had been made for securing the amount of the daties for 
which the bond had been given, what would have been 
the measure for determining the sufficiency of such se- 
curity ? It was lawful for the collector, in lieu of sure- 
ties to accept of a deposit of so much of the goods, as 
should in his judgment, be sufficient. And this deposit, 
from the nature of the case, was to be received only after 
the articles had been landed, and consequently after the 
amount of duties was regularly ascertained. The de- 
posit, therefore, must have been for securing the speci- 
fic sum of 1708 dolls. and 38 cents, and only that sum 
when due could, by law, be charged for duties to be paid 
from the proceeds of the deposited goods. 


In the present case, there is no question about the 
fairness of the proceedings at the custom house. The 
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whole transaction was according to the regular course ARNOLD 
of business. Whatever was uncertain in the condition & oTHER® 


of the bond, was reduced to certainty by the indorse- 


ment ; and the full eactent of the obligation was then set- U.sTATES. 
tled by fair agreement of the proper agent on the part —— 


of the United States. That extent of course would be 
the measure of pledges to sureties. Such extent would 
measure the charge for duties on the part of a con- 
signee, who might be principal in a bond. And if the 
consignee were ordered by an owner, who made the ship- 
ments abroad, to sell promptly and pay over the pro- 
ceeds of sales, the whole might be completed and all ac- 
counts between them closed at a place remote from the 
seat of, government, such as New Orleans, before any 
knowledge could there be had, of the act for imposing 
double duties. All the official information and procced- 
ings within the district had united to assure him of free- 
dom from all duties or customs, on paying the amount 
required according to the former impost law. 


In such acase, to exact double duties from a consignee, 
who had entered the goods at the custom house, would be 
manifest injustice. [t would operate as fraud or extor- 
tion or both. Is it for this Court to believe the legisla- 
ture capable of intending such wrong ? 


But where is the difference in principle between such 
a case and the case now before the Court. “New Orleans 
is not the only district where imported articles might 
be sold by a consignee, or by the owner himself, under 
such a full conviction of being liable to single duties on- 


ly, and without a possibility of just compensation or re-- 


dress, if the government may afterwards surprize him 
by exacting double duties. If a liability to double du- 
ties were known to an owner, at the time of making en- 
try, he might choose to have the articles entered for 
exportation according to the terms allowed by the gene- 
ral law relative to the collection of duties on imposts. 


But this privilege might be taken away, by the con- 
struction, under which the double duties are demanded 
in the present case. 


The intent of the parties gives a rule for decision in 
cases of contract. At the date of this bond, was it mu- 
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ARNOLD tually intended to secure the payment of double duties ¢ 
& orners No such allegation is found in the pleadings; nor is, 


such intention to be fairly inferred from the admitted, 


v.sTaTESs, facts. On the contrary, the intention fairly understood 





on each side, was to secure the payment of the single 
duties only as required under the former impost law. 
And this intention is apparent from penal sum of 


the bond, with the gross estimate of duties as mentioned 


in the condition, and the ascertained amount of duties 
indorsed on the bond. 


As the whole transaction at the collector’s. office is 
agreed to have been fair, the fact of that indorsement 
is decisive to prove, that with reference to the district 
where the goods were entered and delivered, no rule of 
duties on imposts had been made known, other than the 
former impostiaw. And the general principle of all law 
requires the rule to be prescribed or made known be- 
fore it can be obligatory. To this principle Blackstone 
has reference in the first and fourth volumes of his com- 
mentaries. It is true, he has said, Ignorantia juris quod 
quisque tenetur scire, neminem excusat. And this he has 
stated, as a maxim of the Roman, as well as of the En- 
glish law. But, according to him, the possibility of 
knowledge is essential to the obligation of knowing the 
Jaw. To enforce any positive rule as a law, before the 
individual could be presumed to know it, would be alike 
inconsisent with public justice and civil right. 


Indeed, this qualification relative to the opportunity 
and consequent presumption of knowledge, is so essen- 
tial that the statement might otherwise be questioned as 
deficient in accuracy. For the maxim, in terms as sta- 
ted by Blackstone, is not found in the text of the Pan- 
dests indicated by his note of reference, (4 Blackstone 
Com. page 27,) nor does that text warrant the position 
stated by Blackstone as a maxim, unless it be consider- 


ed as applicable to the case of a law, which might be, 


known by every one, and which, therefore, every one 
is holden to know, and this may be deemed the fair im- 
port of the Latin terms, in which the position is stated. 
If so considered, and not otherwise, it agrees with the 
general doctrine of the Roman law, and is a principle 
of universal jurisprudence, 
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In relation to positive law, that principle implics the aRNoLp 
necessity of its being made known, before it can impose & oTHERS 


any obligation. Positive law is a manifestation of the 


legislative will; and although there may be a legislative u.staTES. 
will, it does not become a law, where it is net mani- ——-—— 


fested. 


There was ng argument on the part of the United 
States. 


Feb. 23d. Absent....Topp, J. 


Srory, J. delivered the opinion of the Court as 
follows : 


The United States brought an action of debt against 
the Defendants on a bond given for the payment of du- 
ties on goods imported in the brig Dover into the 
port of Providence. 


Upon the pleadings in the Court below, judgment was 
given in favor of the United States, and the Defendants 
have brouglit the present writ of error to reverse that 


judgment. 


The material facts are, that the brig arrived within the 
limits of the United States on the 30th day of June, 1812; 
and within the collection district of Providence, on the 
first day of July, 1812, On the second day of July, an 
entry was duly made at the custom house and the pre- 
sent bond was then executed. 


The principal question which has been argued is, 
whether on these facts the goods are liable to the pay- 
ment of the double duties imposed by the act of the first 
day of July, 1812, ch. 112. ‘That act provides + that an 
‘« additional duty of 100 per cent. upon the permanent du- 
«ties now imposed by law, &c. shall belevied and collected 
«‘ upon all goods, wares and merchandizes which shall, | 
* from and after the passing of this act, be imported into 
«the United States from any foreign port or place.” 
It is contended that this statute did not take effect until 
the second day of July; nor indeed until it was formally 
promulgated and published. We cannot yield assent 
to thie construction. The statute was to take effect 
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ARNOLD from its passage; and it is a general rule that where 
& orurns the computation is to be made from an act done, the day 
». on which the act is done is to be included. 

U.STATES. ? 
—-—— It is further contended that the importation was com. 
plete by the arrival of the vessel within the jurisdictional 
limits of the United States, on the thirtieth day of June. 
We have no difficulty in overruling this argument. To 
constitute an importation so as to attach the right to du- 
ties, it is necessary not only that there should be an ar- 
rival within the limits of the United States, and of a 
collection district but also within the limits of some port 
efentry. This was expressly decided in the case of the 

United States v. Vowell, 5 Cranch, 368. 


Without therefore adverting to the consideration of 
the regularity or sufficiency of the pleadings we are all 
of opinion that on the merits the judgment must be af- 
firmed. 


Judgment affirmed with six per cent. damages and costs. 
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THE ST. LAWRENCE, Wess, MASTER. 





1815. 
MGre iman Claimants. 
ae | (M‘Gregor and Penniman Claimants. ) 
Absent.... Toon, J, 
APPEAL from the sentence of the Circuit Court 
if, upon the 


breaking out of for the district of New Hampshire, condemning the ship 
a war with this St, Lawrence and cargo. All the claims in this case, 
“titers havea except those of M-Gregor and Penniman for certain 
right to with- parts of the cargo, were settled at the last term, and 
Drop with regard to these further proof was ordered. 

le enemy's ” 
© No further proof having been produced, the case was 
within a rea. Submitted to the Court without argument. 
sonable time. 


ane February 25th. Absent.... Toop, J. 
the declaration 


ewe iso Srory, J. delivered the opinion of the Court as fol- 
; lows : 








az aQee «4 


7) 


sé 


om he 


~~ ee 














FEBRUARY TERM 1815. 424 


The only claims in this case now remaining for the THE 
consideration of the Court, are those of Mr. Penniman st. Law- 
and M‘Gregor. Further proof was directed, at thelast RENCE, 
term, to be made in respect to those claims; and noad- WEBB, 
ditional evidence having been produced, beyond that MASTER. 

which was then disclosed to the Court, the causes have ——-—— 
been submitted for a final decision. 


In respect to the claim of Mr. Penniman, the evi- 
dence is very strong that the goods were purchased 
some time before the war, by his agent in Great Bri- 
tain, on his sole account. They were not, however, 
shipped for the United States until the latter part of 
May, 1813. 


It is not the intention of the Court to express any 
opinion as to the right of an American citizen, on the 
breaking out of hostilities, to withdraw bis property 
purchased before the war, from an enemy country. Ad- 
mitting such right to exist, it is necessary that it should 
be exercised with due diligence, and within a reasona- 
ble time after the knowledge of hostilities. To admit a 
citizen to withdraw property from an enemy country, 
a long time after the war, under the pretence of its 
having been purchased before the war, would lead to 
the most injurious consequences, and hold out strong 
temptations to every species of fraudulent and illegal 
traffic with the enemy. To such an unlimited extent 
we are all satisfied that the right cannot exist. The 
present shipment was not made until more than eleven 
months had elapsed after war was declared; and we 
are all of opinion that it was then too late for the party 
to make the shipraent, so as to exempt him from the 
penalty attached to an illegal traffic with the enemy. 
The consequence is, that the property of Mr. Penniman 
must be condemned. 


And this decision is fatal, also, to the claim of Mr. 
M‘Gregor. Independent, indeed, of this principle, 
there are many circumstances in the case unfavorable 
to the latter gentleman. “In the first place, it is not 
pretended that the goods included in his claim were 
purchased before the war. In the next place, he was 
the projector of the present voyage, and became, as to 
one moiety, the charterer or purchaser of the ship. 
VOL. IX. 16 
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tHe Nearly all the cargo consisted of goods belonging’ (as 
ST. LAW- it must now be deemed) exclusively to British mer- 
RENCE, Chants. He was, therefore, engaged in an illegal traf- 
wess, fic of the most noxious nature; a traflic not only pro- 
MASTER. hibited by the law of war, but by the municipal regula- 
——-—— tions of his adopted country. His whole property, 
therefore, embarked in such an enterprize, must alike 

be infected with the taint of forfeiture. 


The judgment of the Circuit Court must, therefore, 
as to these claims, be affirmed with costs. 








1815. DRUMMOND’S ApMINISTRATORS 


Feb. 9th. v. 
MAGRUDER & Co’s. TrusTEEs. 








Absent....LIVInGstTon, J. Story, J. and Town, J. 


THIS was an appeal from the decree of the Circuit 
4s the exeen- Court for the Virginia district, in a suit in chancery 
ant exhi. brought by the trastees for the creditors of W. B. Ma- 
Biot the Com- grudee & Co. against Drummond’s administrators, to 
plainant’s; 21 compel the latter to account for funds put into the hands 
by the Defen- of their intestate by W. M. Magruder & Co. 
dant in his an- 
me The Defendants, in their answer, say they know no 
plainant to such firm or co-partnership as Wm. B. Magruder & Co. 


ake fall are hogy ‘ , 
on thereof they cannot admit it, and hope the Complainants will 


m the Court he put to the proof of it. They have no knowledge of 
below, At sot the déed of trust mentioned in the bill, and hope the 
presume that Complainants will be required to make ample proof 


any — thereof. That W. B. Magruder was largely in debt to 
Frade than ap- their intestate, and they believe the funds put into his 


pears in the hands by Magruder were intended to be applied to that 
transcript of deb 

the record. ebt. a 

A copy of a j 

otk of the Lhe only proof of the deed of trust appearing in the 
Court without transcript of the record, was a copy certified by one 
Oo er ecsa, Gibson, who calls bimself clerk of Baltimore county ; 
ing judge thes Without any certificate from the presiding judge that’ 
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his attestation was in due form. It purported tobe an DRuM- 
assignment of personal estate only, ani was not requir- MOND’s 
ed by the laws of Maryland to be recorded. ADMR’s. 
v. 
MAGRU- 
DER &CO’s 
4. That the Complainants have not shown any title rrusTEES 
to call the Defendants to account. 


P. B. Key, for Appellants, contended, 


ee eee 


the attestation 
2. That on reversal this Court must dismiss the bill. 4 ‘noe 

cannot be re- 
They claim as favored creditors at the expense of Scved. # evi 
Drummond, who is an equally meritorious creditor of in equity. 
Magruder. They have no equity to be let in to new lt this Court 


‘ reverse a de- 
proof to make a new case. cree upon @ 
technical ob- 

If the Court below had dismissed the bill, relief could Jence: (proba. 
not have been given on a bill of review, unless few evi- bly not mi 
dence, not known at the time of the first trial, should below} . a 
have been produced. This Court cannot send the Cause not dismiss the 


back for a new trial; or if they can, they will not in fa- ae 


yor of these exclusively favored creditors. ae aa i 
the Court be- 
low for further 

R. I. Tayxor, contra. pooeetlagy. 


The cause is now placed on very different ground 
from that on which it appeared in the Court below. 
There the question was, whether the Defendants could 
set off a debt due to their intestate from 1”. B. Magru- 
der, against this claim in the right of W. B. Magruder 
& Co. 


The only question now is whether the Court below 
erred in giving a decree in favor of the Complainants 
without evidence of the execution of the original deed 
of assignment. The Court below could not have de- 
creed in favor of the Complainants, unless they had 
been satisfied of the execution of the deed, or the proof 
of its execution had been waved by the other party. 
This Court, therefore, will presume that the execution 
of the deed was su proved, or the proof waved. Exhi- 
bits may be proved viva voce at the trial. It was not 
necessary to reduce the testimony to writing. Harrison 
Ch. Prac. 403. Laws of U. S. vol. 1, p. 68. vol. 6, p. 100, 
If incompetent evidence was admitted in the Court be- 
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low without objection, it is no.cause for reversal of the 


MOND’s decree. 


P. B. Key, in reply. 


The exgcution of the deed was put in issue by the 


TRUSTEES answer, and it ought to appear upon the record that it 
——-—— was proved. If the Complainants have failed to put 


the proof upon the record it is their own fault. 


The answer puts in issue the right of the Complai- 
nants to sue. A copy from the record, even if properly 
authenticated, would not have been sufficient, because 
it is not such a deed as the law requires to be recorded, 


February 25th. Absent....Tonp, J. 


Wasnineron, J. delivered the opinion of the Court 
as follows : ’ 


The Appellees filed their bill on the equity side of the 
Circuit Court of Virginia for the purpose of recovering 
asum of money due from William Drummond to Wil- 
liam B. Magruder & Co. To entitle themselves to sus- 
tain this suit, they allege in their bill that they are 
creditors and trustees of William B. Magruder & Co. 
by virtue of a deed of assignment annexed to the bill as 
part thereof. This exhibit purports to be an assign- 
ment to the Complainants of all the partnership effects, 
debts and credits of William B. Magruder & Co. in 
trust for the payment of certain favored creditors of 
that company, amongst whom are the Complainants. 


The Appellants filed their answer denying any know- | 


ledge of such a co-partnership as William B. Magruder 
& Co. and call upon the Complainants to prove the 
same. ‘They also deny any knowledge of the deed of 
trust mentioned in and annexed to the bill, and call 
upon the Complainants to make full proof of it. To 
this answer there was a general replication; and the 
cause being heard upon these proceedings, the exhibits 
and examination of witnesses and the report of the 
master commissioner, a decree was rendered for the 
Complainants for the sum reported to be due from the 
Defendant to William B. Magruder & Co. from which 
decree the Defendants appealed to this Court. 
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The exhibit mentioned in and annexed to the bill, al- 
leged to be an indenture of assignment from William B. 


125 


DRUM- 
MOND’S 


Magruder & Co. to the Complainants, appears to be a ADMR’S. 


copy of a sealed instrument certified tu be a true copy 
from the records of Baltimore county Court, under the 


v. 
MAGRU- 


hand of William Gibson, who styles himself clerk of pER &co’s 


that Court. 


The record contains no other evidence of TRUSTEES 


the authenticity of this instrument; and the question ——-—— 


is, whether the Circuit Court erred in decreeing upon 
this evidence in favor of the Appellees. 


The right of the Appellees to bring this suit is, by 
their own showing, merely derivative ; and, consequent- 
ly, it was incumbent on them‘to prove by legal evidence 
tnat the deed of assignment from William B. Magruder 
& Co. under which they claimed this right to sue a 
debtor of that house, was duly executed. The answer 
put this matter directly in issue by denying any know- 
ledge of the deed exhibited with the bill, and requiring 
full proof to be made of it. This Court is not at liberty 
to presume that any other proof of this deed was given 
in the Court below than what appears on the record. 
That proof consists in the certificate of a person who 
styles himself clerk of Baltimore county Court, that 
the paper to which his certificate is annexed, is a copy 
of a deed taken from the records of the Court of that 
county ; but there is no such certificate as the act of 
congress requires to satisfy the Court that the attesta- 
tion affixed to this copy, is in due form. It follows'that 
the instrument so certified cannot be noticed as a copy 
of a deed from William B. Magruder & Co. ; and as it 
is the foundation of the Complainants’ right, the Court 
erred in decreeing in favor of the Complainants upon 
such defective evidence. But as this Court cannot fail 
to perceive that the objection to the proof of this instru- 
ment is merely technical, and was probably not made 
at all in the Circuit Court, it would seem improper to 
dismiss the bill absolutely. The Court is unanimous in 
reversing the decree; and a majority are of opinion 
that the cause ought to be remitted to the Circuit Court 
of Virginia for further proceedings to be had therein. 


Decree reversed and remanded for further proceed- 
ings, 


* 
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4815. THE MARY, Srarrorp, MasTER 
Feb. 20th. 








Absent....Topp, J. 


The condem- APPEAL from the sentence of the Circuit Court for 
aaee names the district of Rhode Island, condemning the cargo of the 
Property, for Mary, as prize to the privateer Paul Jones. | 

want of a 

alee es This cause was argued at last term by Srock Ton and 
claim for her Pankey for the Claimants, and J. Woopwarp for the 
Pag ame Captors, (ante, vol. 8, p. 388,) when leave was giver 
tent for the bv this Court, for further proof, by affidavits, on the fol- 
+ - arm o' lowing points. 

eontrovert the 

fact that the 4. As to the citizenship of N. J. Visscher. 

emy’s proper- 

ty, so fires 2 As to the names of the other heirs of general Fish- 
that fact could op, who are interested in the property ; the place of their 


prejudice his . t c 
elaim. residence, and their national character, 
One Claimant 
eannot be in- 


jured by the 3. As to the time when N. J. Visscher, went to En- 
contumacy of gland; the object he had in view in going thither ; how 


? he i . 

The hnider of Ong he resided there ; when the cargo was purchased ; 
a bettomry and when he returned to the United States. 

bond cannot . 

clam in a o - z 

Cow tof prize. 4 As to the instructions which the Paul Jones had on 
An Americwn hoard at the time of the capture of the Mary ; and parti- 


vessel sain 


pao Pneland culariy whether the president’s instruction of the 28th 


in Aug. 1812, of August, 1812, had been delivered to the captain, or 
in cons ‘qhence 


of the repeat 4d come to his knowledge, at the time of the capture; 
of the British Or Whether the Pan} Jones had’ been in port, after the 
ge) coun~ 28th of August, 1812, and befure the capture. 

pelled by dan- 

gers of the The captors also had leave to make further proof as 


seas to put into ‘ 

Ireland, where €0 the same points, 

Me was neces- 

cat ‘Anet. The further proof now offered consisted of the affida- 
1813, when Vits of the Claimant, N. J. Visscher, Jacob S. Pruyn, and 


~s sailed & David Gelston, collector of the customs for the port of 


United States, New York. ‘The affidavit of N. J. Visscher stated, in 

ee pro- substance, that he, and sundry other persons, (whose 
oe . . : 

Enitish license, AMes and places of residence are mentioned, and wha 


beingeaptured are all citizens and residents of the United States,) are 










































pal all ee ait C Faia r 
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the sole heirs at law and personal representatives of the THE 

late general Garret Fisher. who died in London intes- Mary, 

tate. ‘That he, in behalf of himself and as agent for the svaFFoRD; 

other heirs, went to England, (having first obtained leave mMasTeR. 

from the war department, he being a military officer in 

the service of the United States,) in consequence of an on the voyage 

agreement beiween him and the other heirs, dated June w hyot wend 
19th, 1844, (which original agreement is annexed to the was protected 

‘ affidavit.) He arrived in England on the 22d of August, + de adn 
4811, and obtained letters of administration on the estate tions of the 
of gencral Fisher, collected the effects, converted them — ad 
into cash, paid the debts, and was prepared to remit the continuity of 
balance to the United States long before the war was the voyage 
known in England; and was waiting for a favorable nigga 
opportunity of investing the same in property*that could 
be adventageously sent to the United States, the balance 

of exchange being then greatly against him, and not be- 

ing able to invest the whole in United States’ stock. That 

as soon as the revocation of the English orders in coun- 

cil took place, supposing that it would be ywed by 

' the repeal of the non-importation law of the United States, 

he gave orders for the purchase of British goods to near- 

ly the whole amount, of the balance remaining in his 

hands, which purchase, including the goods now in ques- 

tion, was made by Harman Visger, his agent, before the 

war was known in England, who caused them to be sent 

to Bristol to be shipped, where they arrived in July and 

August ; whence they were shipped early nm August on 

board the American brig Mary. That the goods were 

the sole property of the Claimant, for himself and the 

‘other heirs of general Fisher. That he left England as 

soon as his business was settled, and arrived in the Uni- 

ted States, on the 19th of October, 1812. 








The affidavit of Mr. Pruyn confirms that of Mr. Viss- 
cher, as to the residence and citizenship of the Claimant 
and the others interested in the cargo. 


The affidavit of Mr. Gelston states the fact that a 
copy of the president’s instruction of the 28th of Au- 
gust, 1812, was given to the commander of the Paul 
Jones, before she sailed on the cruize in which she cap- 
tured the Mary. 


No further proof was offered on the part of the Cap- 
tors. 
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Srocton, for the Claimant, 


starrorp, After reading the further proof offered by the Clai- 
MASTER. mant, said he should rest the case, in the opening, upon 
——-—— the argument formerly made. 


J. WoopwakD, for the Captors, 


Was directed by the Court to show wherein this case 
differs from that of the Thomas Gibbons, decided at last 
term, upon the effect of the president’s instruction of the 
28th of August, 1812. 


Woopwarp. The Thomas Gibbons was an American 
vessel and Sailed so early as to be presumed to haye 
sailed'in consequence of the repeal of the orders in coun- 
cil. But we contend that the Mary, sailing from Ire- 
land, under a British license, as late as April, 1815, 
(which license was obtained for the vessel and cargo, by 
a British subject in his own name,) and laden with Bri- 
tish goods, must be taken to be a British vessel, and not 
as sailing in consequence of the repeal of the British or- 
ders in council, within the meaning,of the instruction of 
the 28th of August. But the fact that the. vessel has not 
been claimed, is clear proof that she was British. 


The voyage from Ireland in April, 1813, as far as res- 


pects those instructions, is a voyage de novo, whatever it 
may be considered to be upon more general principles 
of law. 


The intent of these instructions was to protect 
American vessels and their cargoes, sailing from En- 
gland under the impression that the repeal of the orders 
in council would have been followed by a repeal of our 
non-importation law, and a cessation of hostilities ; but 


not to protect vessels sailing with a full knowledge that — 


those consequences had not, and probably would not fol- 
low the repeal of the orders in council. At the time the 


Mary sailed all such expectations had ceased. The in- - 


structions are derogatory to the rights of war, and the 
party wishing to protect himself thereby must bring him- 
self strictly within their meaning and intent. The ves- 
sel and cargo were safe at Waterford, and the political 
relation betfeen the two countries was then well un- 
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derstood, there was no necessity of her sailing from 
thence ; she knew that the war was raging with increas- 
ed violence. — 





THE 
MARY, 


STAFFORD; . 


» A: TER. 


The new license although it refers to the old one bears ——-—— 


a very different character. The old one was innocent 
because it was not then the license of a belligerent, and 
did not give a velligerent character to what it protected ; 
but the new had all the characters of a belligerent li- 
cense, notwithstanding its connexion with the old. When 
she sailed, she knew, or might have known, and taken 
warning by the act of congress of the 2d of January, 
1813, which extends the protection of the instructions 
only to vessels sailing before the 15th of September, 
1812. The instructions merge in, or are controled by 
the provisions of that act. A vessel could not be pro- 
tected by the instructions unless she sailed not only in 
consequence of the repeal of the orders in council, but 
before the 15th of September, 1812. 


+ 

The necessity for a new license shews that it was a 
new voyage. She was obliged to take new papers and 
a new clearance. Bat if a voyage be legaf in its com- 
mencement, and before it be finished, become illegal, and 
the party has an opportunity to put an end to it, he is 
bound to do so. ‘The prosecution of the voyage, after a 
knowledge of its illegality, and after an opportunity 
given to abandon it, must be considered as placing the 
party in delicto. 


If this property was purchased after knowledge of the 
war had reached England, it is liable to condemnation. 
The invoices are dated the 13th of August, and the war 
was known in Laverpool on the 18th of July. By the 
order for further proof the Claimant is called upon to 
prove the time when the cargo was purchased. No such 
proof is offered: The affidavit of Mr. Visscher, if it 
could be considered as proof, does not state the time, but 
merely statesin general terms that the purchase was made 
before the war was known in England. This is not such 
proof as the order requires. The proof of the fact if it 
exist, is in England, why has it not been obtained? It 
is the most material fact in the case. The voluntary 
affidavit of the party himself, who is so deeply interest. 
ed in the cause cannot be evidence. At the last term 
VOL. TX. 47 
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the Court wanted further évidence of that fact. They 


have not obtained it, nor is it shown that it was out of 
STAFFORD, the power of the Claimant to produce it. It was in his 
MASTER. power. Butit was not in our power to produce evidence 
——-——— of the contrary. It is not probable that the witnesses 


woul:! have consented to a volantary examination on our 
part and we had no means to compel them to testify. 
rely upon this defect of evidence. 


EMMETT, on the same side. 


The condemnation of the vessel, is final and conclusive, ' 


there being no appeal. Part of the cargo is in the same 
condition : 160 bundles of steel, worth about 1000 dollars, 
are unclaimed and of course no appeal was taken and 
they belong to the Libellants. N. J. Visscher filed two 
claims, and therefore had time to rectify the mistake if 
any were made. 


It is clear therefore that there were articles on board 
which did not belong to N. J. Visscher, and that he in- 
tended to disclaim certain parts of the cargo. 


This case is not within the reason of the decision in 
the case of the Thomas Gibbons. The intention of the 


instructions was to exempt the property from capture, 


not to give it an entire immunity. This could be done 
only by the legislative power. The object of the instruc- 
tions was to suspend the prize act in this particular un- 
til the legislature could interfere. In the case of the 
‘Thomas Gibbons, this Court, in delivering its opinion 
has connected the instructions with the act of congress 
of 2d January, 1813, and seems to hold out the idea that 
the time of sailing of a vessel must be limited to the 15th 
of September, in order to be protected by the instruc- 
tions. The act of congress had made that definite which 
the instructions had left undefined. If the instructions 
and the act are not thus to be connected and construed 
together, there is no time limited, and a vessel may at any 
period of the war be protected by those instructions. 


Does this vessel come within those instructions? Is 
she a vessel owned by citizens of the United States ? She 
has been condemned as enemy’s property. From that 
sentence there has been no appeal. It is conclusive. 
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But although that objection seems conclusive, yet THE 
there is a still ‘stronger ground of condemnation. She Mary, 
did not sail fron» Waterford until-nine n.onths after war STAFFORD, 
was declared. Here was ample time for countermand- MAsv¥TER. 
ing her voyage after knowing that the repeal of the or- ——-—— 


ders in council would not produce a c:ssation-of hostili- 
ties. Cansuch a case be protected by the instructions. 


The further proof furnishes irresistable evidence of 
trading with the enemy. ‘Ihe order for further proof 
calls for evidence of the national character of Visscher, 
and those interested with him in the claim, and of the 
time when the goods were purchased, as well as with re- 
gard to the question whether the instructions were on 
board the privateer. It is clear therefore that the Court 
were not then satisfied as to any of those points, 


No further competent evidence has been produced as 
to the time of purchase. The Court will not receive as 
proof the affidavit of the interested party himself, when 
it is clear that better evidence must have been in his 
power. Why did he not produce the affidavit of his 
agent who made the purchases, or the bills of parcels, 
which he must have in his possession, by which to settle 
with the other heirs, These bills of parcels also would 
have shown whether other parts of the Cargo as well as 
the 160 bundles of steel, did not belgmg to Harman 
Visger. , 


But this was a clear case of trading. Visscher was 
only to collect and remit the proceeds of the estate. In- 
stead. of which he goes to trading with it for his own 
benefit, not that of the heirs: By undertaking to ship 
goods he took the risk on himself, and if lost, he must 
account to the other heirs. 


It is immaterial, however, whether the goods were 
purchased before or after knowledge of the war. 8 T, 
R..556, the case of St. Philip cited in Potts & Bell, from 
thé MS. notes of sir E. Simpson. 


Livineston, J. Was not this point settled in the 
case of the Rapid ? 


Emmett, I think it was; but lest it should not 
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THe have been, I ‘refer the Court to the case of the 
MARY, Louisa Margaretha. 1 Rob.170, (Amer. Ed.) cited in 
STAFFORD, the case of the Hoop.—1 Rob. 177, The Eemgheid.—t 
MASTER. Rob. 178, The Fortuna.—1 Rob. 181, sir William Scott’s 
—-—— judgment in the Hoop, where he does not allow an excuse 


either of convenience or necessity. A license from the , 


government of the United States ought to have been ob- 


tained for the Mary, oy the voyage abandoned. 4 Rob. 
180, The William. 


r A distinction is attempted to be taken between this 


case and that of the Rapid. It is said this vessel was 
in motion. 


If a vessel has been in motion so far that there is no 
opportunity of countermanding the voyage, this distinc- 
tion might be relied upon. But here there was time for 
countermanding. Upon this point see again the case of 
the Fortuna. When was the Mary in motion? War 


was published in London on the 26th of July. This , 
vessel did not begin to load till August, and did not sail 


from Bristol till three weeks after knowledge of the war. 
N. J. Visscher himself was present and might have coun- 
termanded the voyage, which is a circumstance of great 
importance. § Rob. 142, (Eng. Ed.) Juffrow Catha- 
rina. ‘ 


Srory, J. The case of the Rapid differs from this. 


She went from this country to tliat of the enemy after 
knowledge of the war. 


Emmett. As to the Rapid, the condemnation was 
.owing to the presence of Harrison, who might have 
countermanded the voyage, but did not. Whether the 
party be in the country at the time of the breaking out 
of the war, or goes there afterward is immaterial; in 
each case he is equally bound to countermand the voy- 


age. ‘The present case therefore is precisely that of the 
Rapid. : 


But N. J. Visscher was in England long after the Ma- 
ry put into Waterford, He did not leave England till 
the 7th of September; the Mary arrived at Waterford 
in August. He knew that the vessel must remain there 
till the spring, and that she could not arrive in the Uni- 
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ted States until nearly a year after the declaration of 
war. Why did he not apply to the United States fora MARY, 
license ? ' 8 









THE 


TAFFORY 5 
MASTER. 


The sailing from Waterford was a new voyage. We ——-—— 


are to consider the transaction, not in a commercial 
point of view, but as it is affected by public policy and 
natianal law. 'To every belligerent purpose it Was a voy- 
age de novo. It isnot protected by the act of congress 
of 2d January, 1813. ‘That act requires that the vessel 


‘ should have sailed before the 15th of September, 1812, 


and should have sailed in consequence of the repeal of 
the orders in council. The act has no prospective view. 
Visscher knew that it did not protect this vessel. He 
traded at his peril. 4 Rob, 1841, The Hoop. 


But if, contrary to expectations, this property should 
be restored we trust it will be with costs. There was 
no proof of property on board. SH€® was found sailing 
with a British license dated long after the war was 
known. She hadsailed long after the 15th of September, 
and did not appear by any documents on board to be 
within the president’s instructions of the 28th of Au- 
gust, 1812. It is not usual to give costs after an order 
for further proof, If the papers withheld, had been pro- 
duced it is probable a great deal more of the property 
would be found to belong.to Harman Visger. 


PINKNEY, in reply. 


- It is said that Mr. Visscher has been trading for his 
own benefit, upon the funds he received. There is no 
foundation for such an assertion. The letters of Har- 
man Visger, and all the documents show that the goods 
were purchased and shipped for the joint benefit of all 
the heirs. He did the best for the interest of all con- 
cerned, according to his judgment, and agreeably to the 
agreement of the parties, which contemplates and pro- 
vides for the case of his being obliged to remit goods, 
and binds him to cause them to be insured. 


Two questions arise in this case, 


“4. Was the Mary the property of an American citi-. 


zen? 
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2. If se, was she, when captured, sailing in conse- 
quence of the repeal of the British orders in council? 


STAFFORD, 


1. Was the Mary the property of an American citi- 


——-— zen ? 


All the documentary evidence shews that she was? 


But it is contended that she was the property of one 
Sinith a Scotsman, and this assertion depends upon the 
evidence of the cook, who says he believed it because 
Smith ordered the men about. But it appears that this 
cook was shipped just as the vessel sailed. 4 


It is said also that the ship, not having been claimed, 
was condemned, and no appeal has been prayed, which 
shows conclusively that she was British property. 


The reason whyf@he was not claimed appears in the . 


evidence. She was hypothecated for more than she was 
worth. If lost by capture the owner is not personally 
liable, but if he should claim, and the vessel should be 
restored, he wonld be Liable for the amount of the bottom- 
ry bond. Visscher, who held the bond, could not claim 
in hisown name, for it has been decided that such a lien 
on the ship will net support a claim, and he could not 
use the name of the owner without his consent, which he 
would certainly not give to impose a liability on him- 
self. It was his interest to make it a total loss. A sen- 
tence of condemnation founded upon the want of claim 
accounted for in such a manner, cannot surely be con- 
clusive evidence that the ship was not bona fide owned 
by an American citizen. 


2. Was she sailing in consequence of the repeal of the 
orders in council? 


This voyage unquestionably had its inception in con- 
sequence of that repeal. We think this case falls pre- 
cisely within the principles decided in that of the Thomas 
Gibbons. But it is said that the deviation to Waterford 
makes it anew veyage. That this was a continuation 
of the voyage at the common law, is admitted; but not 
ina Court of prixe. Why.should there, in this respect, 
he a difference between the law merchant and the law of 
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nations ? We contend that the law ofnations, being more THE 
enlarged, is less rigid than the Jaw merchant. MARY, 


But as to prize law, the English Courts of prize al- masrsr. 
ways connect voyages of this kind. Continuity is the ——-——— 
favorite doctrine of a prize Court. ‘The British 
Courts of prize, on the subject of contraband of War, 
seem to have been enamored of this doctrine of ¢ontinui- 
ty ; they condemn vessels returning with the proceeds 
of contraband ; thereby making the homeward voyage 
; the outward voyage, and the proceeds of contraband the 
contraband itself. 


Bat it is said that this vessel was bound on an illegal 
voyage, and therefore cannot plead distress. She acted 
on the belief that the repeal of the orders in council 
would produce peace, as all others did, and if she was 
4 in error, communis error facit jus. 


The president’s instructions and the act of congress 
go on the ground that this error was excusable. 


This vessel is within the benefit of the maxim actus Dei 
nemini facit injuriam, She would certainly have been pro- 
tected by that maxim, if she had been ail that time driven 
about the Atlantic by storms and contrary winds ; and 
her case is still the same ; she was still in ilinere. It is 
said that the instructions were a substitute for a legis- 
lative act, and that the act of congress has superceded 
the instructions. This we do not admit. ‘They may 
both stand together—their objecf8 are different. 


Bat we are referred to the policy of the instructions 
and itis said that this vessel was not within that policy. 
The adventure was undertaken in the belief that the war 
would cease ; the going to Waterford and the detention 
there were necessary to the prosecution of the voyage. 


But it is said there was locus penitentia. That Viss- 
cher knew how long the vessel would be detained there, 
and therefore ought ‘te have abandoned the voyage. 
There is no evidence of that fact if it were material. 
But if he did know it, he knew. also that the voyage was 
innocent in its inception, and that its continuity could 
not be broken by this necessary deviation. 
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As to his obtaining a second British license, it was 
necessary ; he could not leave Waterford withuut it. It 


STAFFORD, was not a voluntary act. He acted under a vis major. 
MASTER. The second license was-only a renewal of the first; if 
~———-—— he had authority to go at all, he might lawfully use the. 


means. After his return to the United States, he did 
not apply for an American license because he was daily 
expecting the arrival of the Mary ; besides he knew that 
she was protected by the president’s instructions. 


The opposite argument is raised upon the snpposition 
that she must not only commence her voyage under an 
impression that war had ceased, but must continue un- 
der the same impression during the whole voyage. 
Must she return, if, in the midst of the Atlantic, she is 
undeceived ? 


The voyage was commenced under a belief that war 
had ceased, and was continued under the impression 
that she would be protected by the instructions of the 


president. Although there was war between the United’ 


States and Great Britain, yet there was peace between 
the United States and this adventure. ‘This case, in 
principle, is exactly that of the Thomas Gibbons, 


But we are accused of not having produced sufficient 
further proof ofthe proprietary interest in the cargo and 
the time of purchase. ‘They say the only evidence is the 
affidavit of N. J: Visscher—testis in propria causa. Such 
testimony is, and always must be admitted in prize 
causes. N. J. Visschér is a man of fair character. But 
his testimony was matter of supererogation. Every 


document and paper showed before that the property - 


was American. 


But they say that as we undertook to furnish further 
proof we ought to have done so—that we were in pos- 
session of the bills of parcels and ought to have pro- 
duced them. The fact is not so, nor can it, in the nature 
of commercial transactions be so. We had the invoices, 
but not the bills of parcels, they were the vouchers o 
Harman Visger, whomade the purchases ; they remain- 
ed in England and it could not be expectcd that we 
should send there forthem. N. J. Visscher has produc- 
ed his test affidavit, which is all that could be expected. 
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But thete is an objection ito the dmission to claim 160 


bundles of steel. By a comparison of the ships papers MARY; 
with the claim it will be found that he meant to claim. sSTAPFORD, 
and did claim, the whole of the cargo. The omission of MASTER, 


this item was by mistake. 


The rule that every trading with an enemy subjects 
to confiscation, will nat, 1 trust, be sanctioned by this 
-Court. 


All the essential parts of this transaction took place 
in peace, or in imagined peace. The rule of trading 
with an enemy is not absolutely inexorable. See the 
case of the Madonna del Gracre, and the principles sta- 
ted by sir W. Scott in the Huop. The danger of trea- 
sonable intercourse is the ground of the rule. But here 
was no such danger. Ancsth r ground of condemnation 
of goods is said to be their adber: nce to the enemy. 
But here, instead of adhering to the enemy, the goods 
were withdrawn by the earliest opportunity. It was 
certain?y for the interestof the United States, that the 
goods should be withdrawn from the power of the ene- 
my. But itis said that it was contrary to his alle- 
giance. Isit contrary to his allegiance to do that, ‘the 
forbearance of which would be for the advantage of the 
enemy? Why should we give a new face of terror to the 
principles of war ? 


The case of the Rapid was essentially different. There 
was opportunity for treasonable intercourse. She sail- 
ed from this country after the war was declared. Let 
not the rule be made an iron rule. It has been carried 
far enough. There is not a shadow of authority for 
condemnation in a case like this, where a mere remit- 
tance of funds acquired before the war was intended to 
be made at the first knowledge of the war. 

All the cases cited against us, are to be found in the 
case of the Hoop, except one referred to in Potts and Bell. 
Not one of them includes the present case. 41. The Rin- 
gende Jacob, was a clear case of mercantile trading in 
open war. 2. The Lady Jane. ‘This case is relied up- 
on because the cargo was the produce of goods sent to 
Spain before the war. But the commercial adventure 
was planned and concocted dufing the war. 3. The 
VOL. IX. 18 
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enemy wholly originatin 
STAFFORD, of Ostend, was another clear case of trading daring war. 
Mas ER. 5. The Juffrouw Louisa Margaretha. According to the 
vem statement of this case in “Bosanquet and Puller (Escott?s 
casé) part of the goods were purchased long after the 
war had broken out, and the adventure was projected 
in the heat of the war. One pari of the cargo was con- 
sidered as infected by the other. 6. The St. Louis op 
: El Allessandro. Inhat case the goods were shipped in 
' the midst of the wa:, and were bound to the port of an 
enemy. 7. Inthe case of the Compte de Wohronxoff, the 
goods were shipped long alter the existence and know- 
ledge of the war, and in the regular prosecution of trade. 
8. So in the Easpedite von Rotterdam, the exportation of 
goods was from the enemies country in the midst of the 
war. 9. Inthe case of the Bella Guidita, the voyage was 
direct to an enemy country with provisions. 10. Inthe 
Eenigheid, the voyage was to, not from, the enemy’s 
country, and was after the knowledge of the war. In 
that case there might be treasonable intercourse, but 
here there could be none. 414. The Fortuna, was the : 
case of a voyage to the enemy’s country, which might 
have been countermanded after knowledge of the war, 
42. In the case of the Freeden, the voyage was also to, 
an enemy’s port after notice of the war. 413. In the 
William, which is a case much relied on by the oppo- 
site counsel, it appears in 8, T. R. 560 that the sugars in 
question were received by the British merchant’s agent 
from the enemy, after the war broke out, and were re- 
ceived in the course of a general trade, which is the féa- 
ture that distinguishes this case of the Mary from all 
that have been cited. 


The Claimants in those cases were general merchants 
in the regular prosecution of their trade ; but ours is a 
single case of accidental remittance of funds. constitu- 
ting no part of a general trade. To this long list of 
cases sir John Nicholl in Potts and Bell, 8. T. R. 556, 
has added one more—The St. Philip, in 1747, where the 
lords refused evidence og the goods were bought before 
the war, being of opinifim that the effects of British sub- 
jects, taken trading with the enemy, are good prize. 
This is certainly a hard case. , It is very briefly stated; — 
nene of the particular @ircu being mentioned. 
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It does net appear how a the breaking out of THE 

the war tlie goods weres , which would be avery MARY, 

important consideration in the innocence or guilt of the sTaFrorb, 

transaction. MASTER, 
This Court itis presumed will not push the law of war 


to its utmost extent, and certainly not farther than it 
has been extended by the English Courts. 




























As to costs. If the Mary was within the president’s 
instructions, the captors are not entitled to costs and 
expenses. 


Srory, J. When farther proof has been ordered, 
are not costs and expenses to be allowed of course ? 


Pinxxey, I think not. 
February 25th. Absent....Tonb, J. 


Marsnatt, Ch. J. delivered the opinion of the Court 
as follows : 


Nanning J. Visscher, an American citizen, adminis- 
trator of general Garret Fisher, deceased, went to 
Great Britain in the year 1814, for the purpose of col- % 
lecting the estate of the said general Garret Fisher in y 
that country, and remitting it to the United States for : 
those who were entitled to it by law. Immediately after 
the repeal of the orders in council. the said Nanning J. 
Visscher invested a considerable portion of the funds of | 
the said estate in British merchandize, and engaged the 
brig Mary, a vessel having an American register, to 
convey it to the United States. .The Mary was en- 4 
gaged at Woolwich and came round to Bristol, where 
her cargo was procured. She began to take it on board 
on the 3d of August, 1812; and on the 15th of Angust, 
having completed her lading, she sailed from the port 
of Bristol for the United States, having on board a 
British license dated on the 8th of July, 1812. While ik 
prosecuting her voyage she encountered such severe f 
weather, and received such damage, as to be under the 
necessity, in order to avoid the danger of foundering at 
sea, to put into the port of Waterford, in Ireland, for 
the purpose of being repaired. . While lying in Water- 


. 
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ford and undergoing” opt she was also detained by 
a general embargo, imposed on all American vessels in 


STAFFORD, the ports of Great Britain. ‘The Mary, being released 
MASTER. by the high Court of admiralty, and her repairs being 





——— completed, her license was renewed on the 27th of 


March, £813, and she sailed from Waterfurd, for New- 
port, in Rhode Island, on the 7th of the following month. 
On tie 22d day of April she was captured by the Ame- 
rican privateer Paul Jones, captain Taylor, and brought 
into Newport, Rhode Island, where the vessel and ear- 
go were libelled as enemy property. No claim being 
put in for the vessel, she was condemned ; but the car- 
go. which wa: claimed by Nanning J. Visscher, for him- 
self and the other heirs of general Fisher, was restored, 
From this sentence the captors appealed. In the Cir- 
cuit Court the sentence of the District Court was re- 
versed and the cargo was condemned. From this sen- 
tence of condemnation an appeal was taken to this 
Court, and the case was argued at the last term. 


The president’s instructions of the 28th of August, 
4812, were then for the first time relied on, but it was 
not admitted on the part of the captors, that these in- 
structions were known to captain Taylor, For the as- 
certainment of this important fact, it was necessary to 
admit further proof. 


It being uncertain how this fact would appear, the 
Court also directed further proof on other points which 
were involved in some degree of doubt. 


It is now proved incontestibly that the instructions of 
the 28th of August were on board the Paul Jones at the 
tinie of the capture. These additional instructions di- 
rect ** the public and private armed vessels of the United 
s‘ States not to intercept any vessels belonging to citi- 
«zens of the United States, coming from British ports 
** to the United States, laden with British merchandize, 
*in consequence of the alleged repeal of the British or- 
s¢ ders in council.” 


& 

The effect and operation of these instructions were 
settled in the case of the Thomas Gibbons. The only 
enquiry to be made in this case is, do they apply to the 
Mary? 
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To sustain their application it must appear, 


4. That the Mary belonged, at the time of capture, STAFFORD, 


to a citizen of the United States. 


2. That she was coming from a British port to the 
United States. laden with British merchandize, in con- 
sequence of the alleged repeal of the British orders in 
council, . 


4. Was the Mary the property of an American ci- 
tizen? 


She carried an American register, which represented 
her as the property of James B. Kennedy, a citizen of 
the United States. 


She sailed from Charleston, in South Carolina, as an 
American vessel, commanded by captain Stafford, a na- 
tive American citizen, who continued to command her 
until her capture, and who always supposed her to be 
the property of Mr. Kennedy. Her first license, which 
was granted before intelligence of the declaration of 
war had reached England, was granted to her as an 
American vessel ; and in the renewed license she was 
still considered as an American vessel. 


In opposition of this testimony is the deposition of 
one of the mariners, who supposes one Smith, a British 
subject, to be a part owner of the Mary, because the 
captain so informed him, and because Smith ordered 
the people about as much as Mr. Kennedy or the cap- 
tain. 


So much of this deposition as refers to the informa- 
tion of the captain, is not very. probable ; and if true, 
must either discredit the captain’s testimony, or be con- 
sidered as a communication made for some particular 
purpose while the vessel was in a British port. That 
part of it which states Smith to have ordered the peo- 
ple about as much as Mr. Kennedy, is not very intelli- 
gible, since Mr. Kennedy, the owner of the Mary, does 
not appear to have,been on board the vessel, or at Bris- 
tol, or at Waterford. 
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STAFFORD, the deposition of the eaptain, would have been light in- 
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Had a claim been putin for the Mary, this testimo- 
ny, opposed to tlie proof furnished by the register and 


deed. 


But no claim was filed for the Mary, and she was 
consequently, according to the course of the Court of 
admiralty, condemned as enemy property. 


This sentence is now relied on by the captors as es- 
tablishing the fact. The argument has been pressed 
with great earnestness, and is certainly entitled to se. . 
rious consideration. 

The conclusive effect which the captors would give 
to this sentence is founded in part on reasoning which 
is technical, and in part on the operation which the fact 
itself ought to have on the human mind in producing a 
conviction that the claim was not filed because it could 
not be sustained. 


A sentence of a Court of admiralty is said not only 
to bind the subject matter on which it is pronounced, 
but to prove conclusively the facts which it asserts, 
‘This principle has been maintained in the Courts of 
England, particularly as applying to cases of insurance, 
and has been adopted by this Court in*the case of 
Croudson and others °. Leonard. Its application to the 
ease at bar will be considered. 


‘The Mary was not condemned by the sentence of a 
foreign Court of admiralty in a case prior to and dis- 
tinct from that in which the cargo was libelled. She 
was comprehended in the same libel with the cargo. 


The whole subject formed but one cause, and the 
whole came on together before the same judge. By the 
rules of the Court the condemnation of the vessel was 
inevitable ; net because im fact she was British proper- 
ty, but because the fact was charged and was not re- + 
pelled by the owner, he having failed to appear and te 
put in his claim. The judge could not close his eyes 
en this circumstance ; nor could he, in common justices 
subject the cargo, which was claimed according to the 
eourse of the Court, to the liabilities incurred by being 
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imported in a hostile bottom, In the same cause, a THE 
fact, notcontroverted by one party, who does not appear, MARY, 
and therefvre as to him taken: for confessed, ought not, STAFFORD, 
on that implied admission, to: be brought to bear upon) MASTER. 
another wuo does appear, does controvert, and does dis- 
prove it. ‘The owners of the cargo had no control over 
the owner of tie vessel. Visscher’ could not force Ken- 
nedy to file a claim; nor could Visscher file a claim for 
him. 
































The evidence that the vessel was American property 
could not be looked into so far as respected: the rights: 
of Keunedy, because he was in contumacy ; but Visscher 
was not in contumacy. He was not culpable for, and 
therefor> ought not to suffer for, the contumacy of Ken- 
nedy. That contumacy, in reason and in justice, ought 
not to have prevented the District Court from looking 
into the testimony concerning proprietary interest in 
the vessel, so far as the rights of other Claimants de- 
pended on that interrst. Nor is the Court informed of 
a legal principle which should have restrained the dis- 
trict judge from looking into this testimony. 1If we 
reason from analogy we find no principle adopted by 
the Courts of law or equity, which in its application to i 
Courts of admiralty, would seem to subject one Claic i 
mant to injury from the contumacy of another. : 


A judgment against one Defen lant for the want of a 
plea, or a decree against one Defendant for want of an 
answer, does not prevent any other D-fendant from 
contesting, so far as respects himself, the very fact 
‘which is admitted by the absent party. 


No reason is perceived why a. different rule should 
prevail ina Court of admiralty, nor is the Court in- 
formed of any case in which a different rule has been 
established. 


If the District Court was not precluded by the non- 
claim of the owner of the vessel from examining the 
fact of ownership, so far as that fact could affect the i} 
cargo, it will not be contended that an Appellate Court 
may not likewise examine ii. 


a 


ass 


This. case is-to be distinguished from those which 
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MARY; 
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have been decided on policies of insurance, not only by 


the circumstance that the cause respecting. the vessel: 


STAFFORD, and the cargo came on at the same time before the same 
Master. Court, but by other differences in reason and in law, 
——--—— which appear to be essential. 





The decisions of a Court of exclusive jurisdiction are 
necessarily conclusive on all other Courts, because the 
subject matter is not examinable in them. With re- 
spect to itself no reason is perceived for yielding to 
them a further conclusiveness than is allowed to the 
judgments and decrees of Courts of common law and 
equity. They bind the subject matter as between pars 
ties and privies. ; 


The whole world, it is said, are parties in an admi- 
valty cause; and, therefore, the whole world is bound 
by the decision. ‘The reason on which this dictum 
stands will determine its extent. Every person may 
make himself a party, and appeal from the sentence; 
but notice of the controversy is necessary in order to 
become a party, and it is a principle of natural justice, 
of universal obligation, that before the rights of an in- 
dividual be bound by a judicial sentence, he shall have 
notice, either actual or implied, of the proceedings 
against him. Where these proceedings are against the 
person, notice is served personally, or by publication ; 
where they are in rem, notice is served upon the thing 
itself. This is necessarily notice to all those who have 
any interest in the thing, and is reasonable because it 
is necessary, and because it is the part of common pru- 
dence for all those who have any interest in it, to guard 


that interest by persons who are in a situation to pro- — 


tect it. Every person, therefore, who could assert any 
title to the Mary, has constructive notice of her seizure, 
and may fairly be considered as a party to the libel. 
But those who have no interest in the vessel which 
could be asserted in the Court of admiralty, have no 
notice of her seizure, and can, on no principle of justice 
or reason, be considered as parties in the cause so far 
as respects the vessel. When such person is brought 
before a Court in which the fact is examinable, no suf- 
ficient reason is perceived for precluding him from re- 
examining it. The judgment of a Court of common law, 
or the decree of a Court of equity, would, under such 
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eircumstances, be re-examinable in a Court of common ‘Tae 
law, or a Court of equity ; and no reason is discerned Mary, 
why the sentence of a Court of admiralty, under the sTarrdkps. 
same circumstances, should not be re-examinable in a MASTER. 
Court of admiralty. — cueeqenins 


This reasoning is not at variance with the decision 
that the seritence of a foreign Court of admiralty, con- 
demning a vessel or cargo as enemy ‘property, is con- 
clusive in an action against the underwriters on a poli- 
cy in which the property is warranted to be neutral. 


It is not at varidnce with that decision, because the 

— of prize is one of which Courts of law have no 

irect cognizance, and because the owners of the vessel 
and cargo were parties to the libel against them. 


In the case of Croudson and al. v. Leonard, two judges 
expressed their opinions. Those-who were silent, but 
who concurred in the opinion of the Court, undoubtedly 
acquiesced in the reasons assigned by those judges. On 

' the conclusiveness of a foreign sentence, judge Johnson 
said, «‘'The doctrine appears to me to rest on three 
‘¢ very obvious considerations: the propriety of leaving 
the cognizance of prize questions exclusively to 
‘s¢ Courts of prize jurisdicffon ; the very great incon- 
«‘ venience, amounting nearly to an impossibility, of 
« fully investigating such*tases in a Court of common 
«law ; and the impropriety of revising the decisions 
«‘ of the maritime Courts of other nations, whose juris- 
ss diction is co-ordinate throughout the world.” 


These reasons undoubtedly support the opinion . 
founded on them ; but it will be readily perceived that 
they would not apply to the case before the Court. 


After stating the conclusiveness of the sentence of 

. Courts of exclusive jurisdiction, judge Washington said, 

«‘ This rule, when applied to the sentences of Courts-of 

«‘ admiralty, whether foreign or domestic, produces the 

««doctrine which I am now. considering, upon the 

« ground that all the world are parties in an admiralty 

“cause. The proceedings are in rem; but any person 

«“ having an interest in the property may .interpose a 

« claim, or may prosecute an appeal from the sentence. 
VOL. IX 19 . 
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«“ The insured ‘is emphatically a party, and in every in- 
« stance has an opportunity to controvert the alleged 


etirvorp, « grounds of condemnation, by B agg - if he can, the 
ie 


MASTER. « neutrality of the property. 


mater is his imme- 


~——_-———. « diate agent, and he is also bound to act for the bentfit: 





« of all concerned; so that in this respect he also repre- 
+s sents the insurer.” 


The very foundation of this opinion that the insured: 
is bound by the sentence of condemnation is, that he 
was in law a party to the suit, and had a full opportuni- 
ty to assert his rights. This decision cannot be appli- 
cable to one in which the person to be affected by the 
sentence of condemnation was not, and could not be a 
party to it. wil 


If the sentence condemning the Mary did not techni- 
cally preclude the owners of the cargo from asserting 
in the Court of admiralty her American character, the 
weight of the evidence on that point is to be fairly esti- 
mated. 


In support of her American character, the documen- 
tary evidence is complete and unequivocal ; and the cor- 
roborative testimony is calqglated to strengthen a belief 
in the verity of the register. In support of her hostile 
character the omission of theyowner to file his claim is 
chiefly relied on. The importance of this circumstance 
is not to be controverted. Its weight, however, is much 
diminished by the consideration that the case affords no 
reasonable ground for believing that the owner could 
have been restrained from making his claim by the ap- 
prehension of failing to support it. There is no testi- — 
mony, and there is no reason to suspect that any testi- 
mony was attainable which could have successfully op- 
posed the register. This consideration gives plausibili- 
ty to the argument that the wortblessness of the vessél, 
the bottemry bond with which she was charged, the ex- 
pectation that the condemnation would relieve him from 
that debt, might be the motives for not resisting that 
condemnativn. It is possible, too, that in point of fact, 
he might notybave actual notice of the proceedings. 
This is not towbe presumed, and is not to benefit thé 
owner ; Hutt is possible ; and may be taken into the 
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account in estimating the effect of this negligence on THE 
persons who are not culpable for it. MARY, 
STAFFORD; 
It has been said that the owners of the cargo, and MAsTER. 
. that Nanning J. Visscher, who held the bottowry bond, —-—— 
ought to have filed a claim. But the interest under the 
bottomry bond could not have been asserted ; nor had 
the owners of the cargo any right to the vessel. Had 
they known that they were tu be, in any manner, af- 
fected by the character of the vessel, they might, and 
most probably would have exerted themselves to have 
brought forward Kennedy as a Claimant, or to have 
accounted for his silence ; but in the District, Court the 
president’s instructions were unknown, and their effect 
unthought of. The owners of the cargo, therefore, 
neither troubled themselves about the vessel, nor at- 
tempted to account for the claim to her not being filed. 
When afterwards in this Court the bearing of those in- 
structions was discovered, and further proof was direct- 
ed; that direction did not extend to proof which might 
account for the failure of Kennedy to assertyhis title to 
the vessel. This may excuse the Claimanta for not 
producing testimony to that point. 


Upon the best consideration we have been able to.be- 
stow upon the subject, the Court is of opinion that the 
Mary, in this claim, must be deemed to have been the 
property of an American citizen. 


2. Did she sail from a British port in consequence 
of the alleged repeal of the British orders in council ? 


That the voyage in its inception was produced by 
the opinion that the repeal of the British orders in | 
council would terminate the differences between the two 
nations, is too clear for controversy. Had the Mary 
proceeded directly from Bristol to her port of destina- 
tion in the United States, the counsel for the captors 
would not contend that it was not a voyage described 
by the instructions of the 28th of August, But the de- 
lay in the port of Waterford, it is said, has broken the 
continuity of the voyage, and in deciding on its charac- 
ter, the departure from Waterford, not the departure 
from Bristol, must be considered as its commencement, 
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It is not denied that, in a commercial sense, this is 
one continued voyage, to take its date at the departure 


STAFFORD, of the Mary from Bristol. But it is urged that where 
MASTER. the rights of war intervene, a different construction 
——-——— must take place. ' 


The Court does not accede to the correctness of this 
distinction. 


The Mary was forced into Waterford by irresistible 
necessity, and was detained there by the operation of 
causes she could not control. Had her departure been 
from a neutral port, and she had been thus forced, 
during the viyage, into a hostile port, would it be al- 
leged that she had incurred the liabilities of a vessel 
sailing from a port of the enemy? It is believed that 
this allegation could not be sustained, and that it would 
not be made. But as between the captors and the cap- 
tured in this case, the ‘voyage was, in its commence- 
ment, as innocent as if made from a friendly port. The 
detention &t Waterford, then, can no more affect the? 
character of the voyage in the one case than in the 
other, 


But it is said that the owners of the cargo ought to 
have applied to the American government for a license 
to bring :t inito the United States. . 


So far as respects the captors, there could be no ne- 
cessity for a license, since the vessel was already pro-' 
tected from them by the orders of .the president under_ 
which they sailed ; and for any other purpose a license 
was unnecessary, provided the importation, if the voy- 
age had been immediate and direct from Bristol, could 
be justified. 


If a cargo be innocently put on board in an enemy 
country, if at that time it be lawful to import it into the 
United States, the fmportation cannot be rendered un- 
lawful by a detention occasioned, in the course of the 
voyage, either by the perils of the sea, or the act of the 
eneiny, unless this effect be produced by some positive 
act of the legislature. ’ 


There is no such act, 
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It has been contended that the act for the remission THE 

of fines, penalties and forfeitures in certain Cases, pass- » MARY, . 
ed on the 2d of January, 1813, controls the instructions sTAFFORD, 
given by the president on the 28th of August, 1812, and MasTER. 
limits the operation of those instructions to the specific ——--——. 
cases described by congress ; and as that act protects 7 
only those importations which, were made previous to 

‘its passage, it has been argued that the president’s in- 
structions can go no further. . 


Independent of the war, all British merchandize was 
excluded from the ports of the United States by a sys- 
tem of policy supposed to have been founded on the 
British orders in council. , 

The secretary of the treasury had power to remit 
forfeitures incurred under these laws. When the or- 
ders in council were repealed, large shipments were 
made of British merchandize by American:merchants 
in the full confidence that the American oe sys- 
a tem would fall with the orders which produced it. This 
opinion and the proceedings in consequence of it, were 
thought excusable both by the executive and legislative 
departments of government. ‘The president instructed 
the cruizers of the United States not to molest vessels 
of this description, «but on the contrary, to give aid 
« and assistance to the same ; in order that such vessels 
«and their cargoes may be dealt with on their arrival, 
s¢as may be decided by the competent authorities.” 


These instructions act solely on the rights of war, 
and regulate the conduct of the public and private arm- 
ed vessels of the United States. 


The legislature passed an act on the 2d of January, 
1813, taking away the discretion of the secretary of the 
treasury, and directing him absolutely to remit all pe- 
nalties and forfeitures incurred by violating the non-in- 
tercourse laws, in all cases of importation made before 
the passage of the act, in American vessels, provided 
the goods were the property of citizens of the United | 
States, and the vessels departed from any port of the 
United Kingdom of Great Britain and Ireland between 
the 23d day of June and the 15th of September thea 
preceding. 
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This act does not contemplate the condact of captors, 
or the rights of war. Its sole object is to remit certain 


STAFFORD, penalties already incurred by a violation of muni: ipal 


M..sTER, 





law. The legislature does not appear to have had in 
view the instructions given by the president to the arm- 
ed vessels of the United States, much less to have in- 
tended to control thos» instructions. 


But, in effecting these different objects, the executive: | 


and the legislature were impelled by the same motive— 
the peculiar hardship of exposing the citizens of the 
United States in such a case to, the. penalties either of 
war, or of municipal law. The one intended to protect 
from capture, the other from forfeiture, property which 
had been shipped in the reasonable confidence that 
peace and commercial int-rcourse between the two 
countries were the fruits of the repeal of the British 
orders in council. The president recognized the prin- 
ciple, bat left the time within which it should operate, 
to be decided by the armed vessels and by the Courts, 
according to the-circumstances of each case. The le. 
gislature prescribed.certain limits within which it should 
operate. This Court,. in construing. the less explicit 
instructions of the president, with respect to the depar- 
ture of a vessel fram a British port, has respected the 
more explicit language of the legislature on the same 
subject. But the instructions of the president relate 
only to the departure of the vessel. They do not ex- 
tend to the time of its arrival. In this respect there is 
nothing to be explained. Consequently the act of con- 
gress can furnish no aid in their constraction. That 
the instrutions were intended to protect from capture 
all vessels which had sailed in that confidence .which 
was inspired by the repeal of the Bvitish orders in 
council, however the voyage might be protraeted, is 
apparent from their language, and from the fact that 


they-continued to be delivered to the armed vessels of © 


the United States after the passage of the act of the. 2d 
of January, 1813. 


It is the unanimous opinion of the Court that. the 
Mary was, at the time of her capture, protected by the 
instructions under which the captor sailed, , 


This opinion renders all inquiry into the character of 
the cargo unnecessary. 
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The counsel for the captors have claimed their costs. 

and expenses, on the ground that there was probable Marky, 

cause of capture.’ « STAFFORD, 
MASTER. 
This claim is sustained by the Court. Further proof — 

has been required, and the lateness of the period at 

which the Mary was found on the ocean. justified a sus- 

picion that her case was not one to which the instruc- 

tions of the president extended. 





The sentence of the Circuit Court condemning the 
cargo of the Mary is reversed, and the cause is remand- 
ed to that Court with directions to dismiss the hbel’ so 
far as respects the cargo, and to restore the same to the — 
Claimants, and to allow the captors their reasonable 
costs and expenscs. 
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M:FARLAND anp OTHERs. 
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on 


Absent....Tonp, J. 
ERROR to the Circuit: Court, for the district of Ken- 1t is not neces- 


tucky, in an action of ejectment. pad B ... 8 
will, made in 
The case was submitted to the Court at last term, by Virsinia, de- 


Wicku1rte, for the Plaintiffs in error, and G. M. Bras, a tana 


for the Defendants, wpon notes of an argument, and was in Kentucky, | 


argued at this term, by C. Lee, for the Plaintiffs in error. shooal take out 
mentary in 
February 27th. Absent....Tonp, J. ry 
Maintain an 
MarsHar1, Ch. J. delivered the opinion of the Court yam goo for 
as follows : ll Lm ‘a 
are poe es 
This is a writ of error to a judgment rendered in the" (ccla* 
Circuit Court of the United States for the district of = week 
Kentucky, in an ejectment by the Plaintiffs in error, t » deed, 
against the Defendants. he hao galy os 
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DOE, At the trial of the causé, the Plaintiffs produced and 
LESSEE OF readin evidence, a patent from the commonwealth of 
Lewis & Virginia, granting certain lands therein described 
wire — in the county of Nelson, in the now state of Kentucky, 
v. to John May, John Banister, Kennon Jones, Thomas 
m‘FaR- Shore and Christopher MsConico. He then offered in 
LAND evidence the last will and testament of John May, de- 
oruers. Ceased, which centained this clause, «I give and devise 
—-—— “my land to my executors, herein after named, and to 
ge og “‘ the survivors and survivor of such of them as may act, 
tract, may be * and their heirs, for the purpose of selling as much th 
given in evi- *€ of as will pay all my debts.” 


dence. 


’ 


This will was proved and admitted to record accord- 
ing to the laws of Virginia, while Kentucky was a part 
of that state, and is duly certified by the proper authori- 
ty. The Plaintiff, Ann Lewis, (wife of the other Plain- 
tiff, Thomas Lewis,) who was an executrix named in the’ 
will of the said John May, alone qualified as executrix, 
and took upon herself the burthen of executing the said 
will; but she did not qualify, and did not obtain her let- 
ters testamentary until after Kentacky had become an 
independent state. 


The counsel fr the Defendants, objected to the ad- 
missibility of the will and certificate thereto subjoined, 
because the said Ann had only qualified, and sued out 
letters testamentafy in the state of Virginia, and not in 
the state of Kentucky where the land lies. The Court 
‘sustained the objection, and the will was not permitted 
‘to go in evidence to the jury. ‘To this opinion an excep- 
tion was taken. There was also a second exception ta- 
ken on the same rejection of evidence, which. depends: 
entirely on the correctness of the first opinion, and there-__- 
fore need not be particularly stated.. Pe 


It has been decided in this Court that letters testamen- 
tary give to the executor no authority to sue for the 
personal estate of the testator out of the jurisdiction of 
the power by which those letters are granted. But this 
decision has never been understood to extend to a suit 
for lands devised to an executor. In such case the exe- 
cutor sues as devisee. His right is derived from the 
will, and the letters testamentary do not give the title. 
The executors are trustees for the purposes of the will. 


Dad 
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This will may be considered as requiring that the exe- DOE» 
cutors shall act to enable themsclves to take under the LESSEE OF 
devise to them ; but when the condition is performed, Lewis & 
those who have performed it, take under the will, That WIFE 
the executrix took upon herself that character after the Ve 
separation of Kentucky from Virginia, is of no conse- M*FAR- 
quence. When she did take it upon hersélf, the condi-. LAND 
tion on which the devise was made, was performed. and & OrnERSs 
she took as devisee under the will; and the act consum- 
mating her title, had relation to the time of its commence- 
ment, which was before the separation of the two states, 
Were it even necessary, which is not admitted, to record 
this will in Kentucky, that objection was not made to the 
instrument, and therefore the Court cannot suppose it to 
éxist. The will was rejected because the executrix had 
not qualified in Kentucky, and this objection is not 
: deemed a valid one. 





An objection was also taken to a deed, which was of- 
fered in evidence, on the ground of an alleged variance 
between it, as proof, and the allegations in the declara- , atl 
tion. The deed was not permitted to go in evidence to the 
jury ; and to this opinion, also, an exception was taken, 


The variance is not pointed out. If the objection to 
the deed is, that it conveys only an undivided interest, 
while the declaration claims the whole tract, the objec- 
; , tion ought not to have been sustained ; but on the pro- 
| priety of rejecting the deed it is not necessary to give 
an opinion, since the judgment must be reversed on the 
first point. 


Judgment reversed, and the cause remanded with di- 
rections to grant a new trial and to permit the will to be 
read in evidence. 
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THIS cause was this day argued by BurGess and The anéwer 
STscKTON, for the Appellants, and Harper, for the Ap- of one Defen- 
pellee, in the absence of the reporter. dent We Be 
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@LARK’s February 28th. Absent....Topp, J. 
EXR’s. : 
v. MaRsHALL, Ch, J. delivered the opinion of the Count 
van as follows: 
RIEMS- : 
DYK. This is an appeal from a decree made in the Circuit 


——-—— Court of the United States for the district of Rhode 


cery is not evi- Island, 
— i . 
is co-jlefen- 
dant—nor is The Appellee filed his bill in that Court, praying that 
Bie dopasition, the Appellants and James Munro, Samuel Snow, and 
ough he ‘ n " 

hai~been dis- Benjamin Munro, late merchants trading under the firm 
charged under of \iunro, Snow and Munro, might be decreed to pay 


th t of as-, - * : ° } 
sembly of Lim the amount of a bill of exchange drawn in his fa- 


Rhode Island vor at Batavia, by Benjamin Munro, at nine months 
(or 1797)from sight, on Messrs. Danicl Crommelin and sons, mer- 
contracts pri-Chants, Amsterdam, for the sum of 21,488 guilders on 
or to the date account of advances made by the said Riemsdyk for 
of the dis- f f ary 
charge, andal- the use of the Defendants in the Circuit Court. 
though the 
debt im Inthe year 1805, John Inncs Clark and Munro, 
contracted pri: Snow and Munro, being joint owners of the ship Pat- 
ae tersun in equal moieties, projected a voyage to Batavia, 
debt having and appointed Benjamin Munro, one of the house of 
g y : 
_— — Munro, Snow and Munro, supercargo. The ship car- 
in ( ‘) . 
country. Pied Out some goods on account of the owners, and other 
An answer in goods on account of different persons, the whole to be 
chaneery, & invested in a return cargo, on the profits of which the 
though - : : - P e 
tive, and di- ship owners were to receive 45 per cent. instead of 
reetly respon- freight. 
sive to an — 
tien in the 
Ein, ‘may be The bill charges that the supercargo was empowered 


tweighed b ; : ‘ 
Cireunatances, Verbally, in case of a deficiency of funds at Batavia, te 


especivlly if it load the'ship with a return cargo, to take up money on 

es the joint account of the owners, and, if necessary, to 

im the nature draw bills of exchange therefor on Messrs. Daniel 

S$ 

of things can- Crommelin and sons, of Amsterdam, or on the owners. 

not be within 

the personal 

—— of The Patterson returned in the spring of 1806, with a 
¢ Defenda*t- cargo derived from the funds taken out in the outward 

A denial by 

the Defendant voyage. 

that his testa- 

t ve u- 

thority to A. In March, 1806, the Patterson again sailed to Bata- 

a » SS 
te ol idly via on a voyage in all respects similar to the first. That 
not such an an- Part of the cargo which was furnished by the- owners 
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consisted of wines and some other inconsiderable arti- cLaRK’s 
cles. Being unable to sell the wine in Batavia, the Exk’s. 
supercarge placed it for sale in the hands of Mr. Van v. 
Riemsdyk, tne Defendant in error. Rather than re- van 
turn without filling the vessel for the owners, he drew RrEMS- 
bills on them to the amo: nt of $2,389 89; and also pyk. 
drew on Messrs. Crotimelin snd sons, merchants of ——-—— 
Amsterdam, the bill for which this suit was brought. swer to an a- 
The bill is drawn by Benjamin Munro in his own name, pane She OP 
but it contains a direction to charge the same to Jolin as will deprive 
Innes Clark and Munro; Snow and Munro, merchants the Comrlak 
of Providence, Rhode Island, North America. Of all medy; uniess 
these proceedings the owners were regularly informed wd a 
by letter from Benjamin Munro, their supercargo. mae ston, oe 
sent of his tes- 
The ship returned safe in March, 1807, and the pro- Sor. 1 of° 
ceeds of the cargo purchased by these bills were rec @iv- such Dill. 
ed by the owners. The bills drawn on the owners were For subses 
duly paid; but no provision was made for that drawn i, ey 


on Daniel Crommelin and sons. to an original 
Seubr dat 2 
In May, 1807, the ship proceeded on a third voyage discharge un- 
to Batavia with Benjamin Munro again supercargo. pow he, ai 
The owners appear to have relied on the wine placed in Rhode ‘Island 
the hands of Van Riemsdyk on the second voyage, for = pt ap 
° P ° : v ebts, du- 
producing the funds with which to procure their part of ties contracts 
the return cargo. In June, 1807, Munro, Snow and and demands 
Munro became insolvent ; and, according to the laws of @s“ding at 
Rhode Island, obtained a certificate discharging them such dis- 
from the claims of their creditors, so far as such dis- ee 
charge could be affected by a law of the state. ‘They aiithe debtor’s 
had previously transferred, for a valuable consideration, Property, will 
to John Innes Clark, all their interest in the ship, the fo, a o 
return cargo and the accruing freight, the whole of debt coutract- 
which came into his possession on the return of the ves- me 
sel. In December, 1807, the bill was presented to Messrs, 
Daniel Crommelin and sons, and protested for non-ac- 
ceptance ; and in October, 1808, it was protested for 
non-payment. Neither Clark nor Munro, Snow and 
Munro had any funds in the hands of Messrs. Daniel 
Crommelin and sons. 





John Innes Clark departed this life in November, 
1808, having first made his last will and testament, of 
which the Plaintiffs in error are executors, who have 


? 
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eLark’s asscts in their hands more than sufficient to satisfy the 
zuxR’s. claim of Van Riemsdyk. 
v. 
VAN The Defendants, Munro, Snow and Munro, in their 
RIEMS- answer, acknowledge all the material allegations of the 
pyk. bill, and expressly admit the authority of Benjamin 
— Munro to draw the bill of exchange for which this suit 
was instituted. But they state their insolvency; and 
claim the benefit of the certificate of discharge granted 
them in pursuance of the laws of the state of Rhode 
Island. . 


Clark’s executors deny that Benjamin Munro had 
any authority to take up money on credit for any pur- 
pose whatever, or to draw bills of exchange ; and assert 
that both the Complainant and B-njamin Munro knew 
that he had no such authority. ‘They admit that if the 
money was taken up, it was for the joint use of the ship 
owners, but not on their credit. It was, they say, on 
the sole credit of Benjamin Munro. 


At the hearing, ‘he bill was dismissed as to Munro 
Snow and Munro, and a decree was masle against 
Clark’s executors for the sum of $11,526 14, being the 
amount of the sum specified in the bill of exchange in 
the Complainant’s bill specified, together with ten per 
cent. damages for the non-payment thereof, and interest 
upon both these sums, from the time when the said bill 
of exchange became due to the time of rendering the 
decree. 


From this decree the executors of the said John Innes 
Clark prayed an appeal to this Court. 


In determining the extent of Clark’s liability, the 


authority of Benjamin Munro to draw this bill becomes 
a question of material importance. If the answer of 
Munro, Snow and Munro, or their depositions taken in 
the cause, be admissable evidence against Clark’s execu- 
tors, this question is decided. Butthe admissibility of 
their answer, for this purpose depends on the establish- 
ment of such a partnership as would authorize the draft of 
Munro as one of the partners ; and the admissibility of 
their depositions depends on their being rendered dis- 
interested witnesses by the certificate of discharge sta- 
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ted in the proceedings. The Court, being satisfied on CLARK’S. 
neither of these points, will exclude both the answer EXR’s, — 
and deposititions, and consider the cause indepen- v. 
dently of them. VAN 
RIEM8B- 
The letter of Benjamin Munro, writt@f at Batavia, D¥K, 
on the 3d of November, 1806. the day on which the Dill ew. 
in favor of Van Riemsdyk was drawn, and addressed 
_ to John Innes Clark, esquire, and to Messrs. Munro, 
Snow and Munro, contains these passages—* I have 
6 shipped on board the Patterson, on your account and 
“risk, 505 Pecols Jacatia coffee, agreeably to invoice 
sand bill of lading inclosed. I have drawn on you fer 
the amount of $2,389 89, at ninety days sight, in fa- 
s* vor of the several officers, &c. on board the Patterson, 
s being the amount of money they had remaining over 
their priviliges, and which I have allowed them 15 
#6 per cent. advance thereon, and which drafts you will 
s* please to honor. A statement thereof I annex. I have 
«also drawn on Messrs. Daniel Crommelin and sons, 
s* merchants, Amsterdam, at nine months sight, in fa- 
¢ vor of the honorable William V. H. Van Riemsdyk of mi 
“ this place for the amount of 21,488 guilders on account 
s of the Patterson, and which biils you will, no doubt, 
«* prepare for timely, as I have written those gentlemen.’” 
«<I leave all the Maderia wine in the hands of the ho- 
« norable Mr. Reimsdyk, as it will not sell at ail, I 
‘ transmit his receipt for thesame. I have received no 
«* advance on the wine.” 


To this letter was annexed a statement of the cargo 
of the Patterson, containing this item—* For owners 
of Patterson, 505 Pecols coffee.” 

There was, also, the following memorandum : 


«* Memorandum of bills payable by you at ninety 
« days sight, viz: 


s‘ Captain James Shaw, ist, 2d, 3d, exchange, 
“ $748 75, &c. amounting in the whole to $2,389 89. 


«s Amount of bills drawn on Messrs. Daniel Cromme- 
“ lin and sons, merchants, Amsterdam, payable by them 




























CLARK’s 
EXR’s. 


. VAN 
RIEMS- 
DYK. 
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«s at nine months sight, in favor of the honorable Wm. 
« V. H. Van Riemsdyk, viz: 


‘* Four bills of exchange, ist, 2d, 3d, 4th. for the 
« amount of 21,488 guilders, equal to $8,595. I have 
« allowed M® Riemsdyk on the money, 20 per cent. 
“© advance.” 


It is impossible to read this letter and these memo- 
randa without feeling a conviction that Benjamin Mun- 
ro believed himself to be acting withm the scope of his 
authority, and supposed that neither his bills on the 
owners, nor that on Crommelin and sons, would be con- 
sidered by them as an extraordinary or unexpected 
transaction. He makes no apology for what had been 
done ; gives no description of his difficulties and embar- 
rassments at being disappointed in Batavia by not re- 
ceiving the funds on which he relied for their return 
cargo, and of his doubts whether the measure to which 
he had resorted in consequence of that disappointment, 
would be approved by them. His language is the lan- 
guage of an agent acting within his powers on a con- 
tingency which had been foreseen and provided for. 
Having stated the bilis drawn on them, he adds, in the 
usual style of letters of notice, ** which drafts you will 
« please to honor.” After stating the drafts on Crom- 
tmelin and sons, he adds, « which bills you will no doubt 
« prepare for timely, as I have written those gentlemen.” 
This is not the language of an agent conscious of ha- 
ving transcended his powers. 


But it will be admitted that the opinion of the agent 
on the extent of his powers will not bind his principals. 
Let us, then enquire, so far as the testimony will inform 
us, into the opinion entertained on this point -by the 
principals themselves. 


On the ist of November, 1866, at Batavia, Benjamin 
Munro stated an account current between himself and 
the owners of the ship Patterson, a¢eording to which 
the executors of Join Innes Clark admit the settlement 
to have beem made on the arrival of the vessel That 
account debits the owners with $9090, the amount of in- 
voice of 505 Pecols of coffee shipped on board the Pat- 
terson, on their account and risk, and with the 45 per 
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cent. advance on the bills drawn‘on them, and the 20 per CLanK’s 

cent. advanced on the bills drawn on Crommelin and Exr’s. 

sons, ond credits. them with the amount of those bills. V. 

The entry of the last mentioned bills is thus expressed, van 

«bills drawn on Messrs. Daniel Cron melin and sons, RIEMS- 

«: payable by you at nine months sight.” DYK. 

—— ete 

This account charges the owners with the disburse- 

ments of the vessel, which exceed the funds in the hands 

of Munro, other than those produced by the bills of ex- 

change, so that the whole return cargo was purchased 

by these bills. Not a sentence escapes either of the 

owners, disapproving the conduct of Munro, or express- 

ing surprize at it. With that full knowledge of the 

whole transaction which is given by the letter of Mun- 

ro, by the statement annexed to it, and by the account ; 

with fell information that the whole cargo was purchas- - 

ed with bills drawn on them and on a house in Amster- 

dam, to be paid by them, they receive the cargo’ and 

dispose of it to a very considerable profit. Can they 

now be permitted, in a Court of conscience to question 

the authority by which the bills were drawn. 


so = = 


The circumstances which prove their acquiescence in 
‘ this authority are not yet exhausted. The Patterson 
sails on a third voyage to Batavia, and Benjamin Man- 
ro is again supercargo. His conduct in drawing bills 
on the second voyage is not censured. He is not in- 
formed that this is a power not confided to him; that 
he has mistaken the extent of his authority; that his 
principals are not bound by his drafts. He goes again 
to India in the full belief that his conduct had met with 
perfect approbation, and that no intention existed to 
throw upon him the bills he had drawn on Amsterdam 
for monies with which he had purchased the second car- 
go. In this belief the proceeds of the wines, placed in 
the hands of Van Riemsdyk, are drawn out of his hands 
and invested in another return cargo for the owners of 
the Patterson. 


rer = mm ie 8 


al 


Had there not been an entire acquiescence in the bill 
drawn by him on Crommelin and sons, a full admission 
on the part of his principals that they were responsible 
for that bill, and that no attempt wonold be made to throw 
it on him, can it be believed that the proceeds of these 
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aie. 
wines would have been invested in a retirn Cargo for 
the owners of the ship? Had Van Riemsdyk suspected 
that ‘the owners would disclaim the authority of their 
sdpercargy to draw bills, and would fail to place funds 
in Amsterdam to meet them, and would endeavor to 
turn him over to that supercargo for payment, is it cre- 
dible that he would have permitted the proceeds of this 
wine to pass out of his hands without an attempt to se- 
cure himself? 


These circumstances strengthen the conviction grow- 
ing out of the whole conduct of the owners, that in draw- 
ing the bill for which this suit was instituted, Benjamia 
Munro acted within his authority. 


This testimony is opposed by the answer of Clark’é 
executors ; and the rule that an answer must prevail 
unless contradicted by one witness as well as by circum- 
stances, is said to be so inflexible that the strongest cir- 
cumstances will not themselves be sufficient to outweigh 
an answer. 


The general rule that either two witnesses or one wit- 
ness with probable circumstances will be required to 
outweigh an answer asserting a fact responsively to a 
bill, is admitted. The reason upon which the rule 
stands, is this. The Plaintiff calls upon the Defendant 
to answer an allegation he makes, and thereby admits 
the answer to be evidence. If it is testimony, it is equal 
to the testimony of any other witness ; and as the Plain- 
tiff cannot prevail if the balance of proof be not in his: 
favor, he must have circumstances in addition to his 
single witness, in order to turm-the balance. . But cer- 
tainly there may be evidence arising from circumstances 
stronger than the testimony of any single witness. 


Tle weight of an answer must also, from the nature 
of evidence, depend, in some degree, on the fact stated. 
if a Defendant asserts a fact which is not and cannot be 
within his own knowledge, the nature of his testimony 
cannot be changed by the positiveness of his assertion. 
The strength of his belief may have betrayed him into 4 
mode of expression of which he was not fully apprized. 
When he intended to utter only a strong conviction of 
the existence of a particular fact, or what he deemed an 
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, infallible deduction from facts which were known to him, CLARK'S 
| he may assert that belie§or thatdeduction interms which £xR’s. 
convey the idea of his knowing the fact itself. Thus, when V. 
| the executors say that John Innes Clark never gave Ben- VAN 
) 


jamin Munro “authority to take up money or to draw R1IiMS- 
bills, when they assert that Riemsdyk, who was in DYkK. 

| Batavia, did nt take this bill on the credit of the owners ——-——me 
of the Patterson, but on the sole credit of Benjamin 

Munro, they assert facts which cannot be within their 

own knowledge. In the first instance they speak from 


belief; in the last they swear to a deduction which they 
make from the admitted fact that Munro could show no 
written authority. These traits in the character of tes- 


timony must be perceived by the Court, and must be al- 
lowed their due weight. whether the evidence be given in 


: the form of an answer ora deposition. ‘The r-spondents, 
| could found their assertions only on betief; they ought 
. so to have expressed themselves ; and their having, 

perhaps incautiously, used terms indicating a knowledge 
1 of what in the nature of things they could not know, 


cannot give to their answer more effect than it would 
have been entitled to, had they been more circumspect 
in their language. 





But were the Court to allow to this answer all thé 
weight which is claimed for it by counsel, it would not 
avail his clients. It asserts that Munro drew bills with- 
out authority from his owners, but does not assert that 
his owners never confirmed his acts. It will not be de- . 
nied tliat the acts of an agent, done without »uthority, 
may be so ratified and confirmed by his principals as to 
bind them in like manneras if an original authority had 
existed. The application*of this principle to the ease 
at bar is as little to be denied as the principle itself, 
The transactions which have been urged to show an 
original authority to draw the bill in question, will be 
recollected without being recapitulated. The Court ig 
of opinion that they amount to a full confirmation o 
those proceedings of their agent which had been com- 
municated to his principals, and to an undertaking to 
perform the engagements he had made for them. 
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It is urged, on the part of the Appellees, that this 
undertaking is not joint, but several, and binds each 
party to the extent of his interest, and no farther: 
VOL. IX. 2A. 
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€LARK’s The Court does not so understand the transaction. 
Exk’s. The undertaking not being express, its extent must be 
UV. determined by the character of their acts of confirma- 
van tion, and by the character of the act confirmed. 
RIEMS- . 
DYK. The bill is to be charged, as expressed upon its face, 
—_——--——— to John Innes Clark, and to Munrv, Snow and Munro. 


, 








In his letter of the 3d of November, 1806, addressed 
to his owners, Benjamin Munro, after mentioning the 
bills, says, * which bills you” (that is, John Innes Te 
Clark and Munro, Snow and Munro) « will no doubt 
prepare for timely.” 


In the account with his owners, rendered by Benja- 
min Munro, and dated the ist of November, 7806, he 
charges them jointly with the coffee purchased by these 
bills, jointly with the premium advanced, and credits 
them jointly with the amount of the bills. This account 
is afterwards referred to by John Innes Clark himself 
as a settled account. 





The Court cannot tnderstand the undertaking, proved 
by these papers and by the conduct of the parties, to be 
other than a joint undertaking of the owners to put 
themselves in the place of Benjamin Munro, and to pro- 
vide funds to take up the bill. 


It is the unanimous opinion of the Court that the lia- 
bility of the owners of the ship Patterson for the bill 
drawn by Benjamin Manro in favor of Riemsdyk is 
precisely the same as if it had been drawn by themselves. 
They have made his act their abt: 





It is said that, even on this principle, the decree is 
for too targe a sum, because the premium and the da- 
mages cannot be recovered in a Court of Chancery. 


There is no evidence that the contract is not allowa- 
ble by the laws of Batavia; nor did the owners, when 
informed of it, complain of its terms. This Court can- 
not presume that it is illegal. 


. The damages form no part of the contract, and cer- 
tainly cannot be decreed by a Court of Chancery, un- 
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less, by the laws of the place where the bill was drawn, CLARK’s 
they become a part of, the debt. Upon this point, the ExkR’s. 
Court has no information; and for this reason the de- Bm 
| cree must be reversed. VAN 
RIEMS- 
It is also the opinion of the Court that the dismissal Dyk. 

of the bill of the Complainants as to James Munre and ——-—— 
Samuel Snow, the surviving partners of Munroe, Snow 

and Munro, was irregular ;* and that a decree ought 

to have been made against them also. For these causes 

if the decree must be in part reversed, and the cause re- 

manded to the Circuit Court with directions to reform 

the decree according to this opinion, 


The decree af this Court is as follows : 


This cause came on to be heard on the transcript of 
the record of the Circuit Court of the United States for 
the district of Rhode Island, and was argued by coun- 
sel; which being considered, the Court is of opinion 
that John Innes Clark in his life time, and Munro, 
Snow and Munro, the owners of the ship Patterson, 
were jointly liable for the bill of exchange, in the Com- 
plainant’s bill mentioned, to the same extent as if the 
said bill had been drawn by them ;, and that the estate 
of the said John Innes Clark, in the hands of his execu- 
tors, is, in equity, chargeable with the said debt, as far 
as the said John Innes Clark in his life time was charge- 
able therewith. This Court is therefore of opiniwn that 
there is no error in so much of the said decree of the 
Circyit Court for the district of Rhode Island as directs 
the respondents, the executors of the said John Innes 
Clark, deceased, to pay to the Complainant the amount 
of the said bill with interest thereon, from the time when 
the same became payable to the day on which the said 
decree was maile, and the same as to so. much thereof 
is affirmed. And this Court is further of opinion that 
the Defendants ought not to have been ordered to pay 
damages on the said bill without proof that, by the ad 
of the place where the same was drawn, damages were 
made payable : in which case the persons bound to pay 
the said bill are liable in a Court of equity, as well as 
in a Court of law, to pay such damages. This Court 








_* It is probable that the Court did not observe that the dismissal of the 
bill as to Mune Snow and Munro, was with the assent of the Complainant, 
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@LARK’s is also of opinion that so much of the ssid decree as dig: . 


Exr’s. misses the bill of the Complainants as to James Munfo 
v. and Samuel Snow, the surviving partuers of Munro, 
van Snow and Munro, is irregular, and that a decree ought 
RIeMS- to have been made against them likewise. It is, there- 
pYK. fore, the opinion of this Court that so much of the said 
——-—— decree of the Circuit Court for the district of Rhode Is- 
land, made in this.case, as directs the Appel:ants to pay 

to the Complainant, in that Court, damages at the rate 

of ten per centum on the amount thereof, with interest 
thereon; and so much of the said decree as dismisses 

the bill of the Complainant as to James Munro and 

Samuel Snow} the surviving partners of Munro, Snow 

and Munro, is erroneous and ought to be reversed, and 

the same is reversed accordingly. And this Court doth 

further order and decree that the said cause be-remand- 

ed to the said Circuit Court for the district of Rnode 

Island with directions to receive proof of the law of 
Batavia respecting protested bills of exchange, to con- 

form its decree to this opinion, and to make the same 

against the surviving partner or partners of the late 
commercial house of Munro, Snow and Munro as well 


as against the Appellants ; all which is ordered and de- 
creed accordingly. 








4815. FINLEY vw. WILLIAMS AND OTHERS. 
Feb. 28th. 


Absent....Topp, J. 


ie a THIS was an appeal from the decree of the Cir- 


law will not Cuit Court for the district of Kentucky, in a suit in 


look beyond chancery. brought by Finley to compel Williams and 

ad we ie others, who had the elder patent, to convey certain 

ty will; au lands to the Complainant whigh he claimed by virtue 

will give va of a prior settlement. 

lidity to the 

elder entry a- 

gainst anelder "The cause was argued by Pore, for the Appellants, 
ctween pre and Cray, for the Appellees, on the 22d of February, 


emption 1843, in the absence of the reporter. 


- _ swe ain Grr tee tee 2 











. 
. 
a 
. 





FEBRUARY TERM 14815. 165 


February 28th, 1815. Absent....Topp, J. © FINLEY 
v. 
Marswan, Ch. J. delivered the opinion of tle Court wiLL1aMs 
as follows : & OTHERS. 





This cause depends on the land law of Virgitia, rights, the pri- 


which is also the land law of Kentucky, that state Tent vill hold 


having formed a part of Virginia when the act was the lad a- 





~ passed in which the titles of both Plaintiff and Defen- gainst a prior 


ee certificate, en- 
dant originated. Both parties claim the land in Con- try, survey & 
troversy by virtue of improvements made previous to Pert on. 
the first day of January, 1778, which improvements tial to the dig- 
were recognized by the act generally termed * the pre- nity —— 
vious title law,” and gave the persons making them a Crpton war 
pre-emption of one thousand acres of land, to include rant, that the 
the improvement, on paying therefor the price at which ap Beg , 
the state sold its vacant lands, « provided they respec- fer the. im- 

“tively demand and prove their right to such pre-emp- Sookie wn 
« tion before the commissioners for the county to be ap- i: Get intial 
s* pointed by virtue of this act, within eight months.” a ane 


An entry call- 
In the year 1784 an act passed which, after reciting ing for “the 
that, by the discontinuance of the commissioners in the P'S, a 
district of Kentucky, many good people of the common- support a sur- 
wealth were prevented from proving their rights of set- *: = — 
tlement and pre-emption in due time, owing to their Upper Blue 
being engaged in the public service of this country, en- Lick, the _— 
acts that the county Courts in which such lands may ~Aengetn 
lie be empowered and required to hear and determine ly called “ the 
such disputes, and that the register of the land office be Bi, 3"¢_ 
empowered and directed to grant titles on the deter- though there™ 
minations of such Courts, in the same manner as if fhe ™2y be other 


Ey . lis in the en- 
commissioners had determined the same. <a 


seem to desig- 
It appears that, in the year 1773, John Finley, the ne a 
Plaintiff in the cause, marked and improved the land in asthe place iny 
controversy. He entered into the continental service *™¢ 
in the year 1776, and continued therein throughout the 
war. His claim was not made before the commission- 
ers, but was made to the Court of the county in which 
the lands lie, by which Court his claim was allowed, 
and the following certificate was granted: « At a Court 
¢‘held for the county of Fayette, March 12th, 1782, 
‘application and satisfactory proof being made, this 
« Court doth certify that John Finley is entitled to the 











FINLEY “pre-emption of 1000 acres of land, sitnate the on main 
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« branch of Licking Creek, to include an improvement 


wits “made in the year 1773, by said Finl-y, and tg be 
&oruers. * bednded by a survey made, at the time, for him, which 
-—— “ includes the Upper Blue Lick, by virtue of such mark- 








t ihe out and improving, and his being in public ser- _. 
« vice when the commissioners sat in the district, and 
« thereby prevented applying for the same.” 


A pre-emption warrant was obtained, and, on the 
44th day of November, m the year 1783, an entry was 
made with the proper surveyor in the following words: 
«* Jolin Finley enters 1000 acres of land on a pre-emp- 
** tion warrant, No. 2526, on Licking, to include the 
«* Upper Blue Lick, and bounded on three sides by the 
“line of an old survey made in the year 1778, begin- 
“ning,” &c, This entry was surveyed, and a patent 
issued thereon. , 


William Lynn, under whom the Defendants claim, 
made an improvement on the same ground, in the year 
4775, and laid his claim before the commissioners, who 
allowed the same, and granted a certificate therefor, 
dated the 20th day of November, in the year 1779, in 
the following words: « William Lynn this day claimed 
«sa pre-emption of one thousand acres of land at the 
** state price, lying on the south side of Licking Creek, 
«< known by the name of the Big Blue Lick, to include 
«* the said lick, lying in a short bent of the said creek, 
)«* by improving the same in the year 1775, &c.”? On 
the 22d of June, 1780, Lynn, having obtained a pre- 
jon warrant, entered the same with the proper sur- 
wap. in these words: « William Lynn, James Bar- 
«sbour and John Williams enter 1000 acres of land 
«upon a pre-emption warrant, beginning a quarter of 
«6a mile below the Big Blue Lick on Licking, on the 
« south side thereof running on both sides of the said 
«creek, and east and south for quantity.” This entry 
was so surveyed as to include the lands in dispute, and 
a patent was obtained thereon of an earlier date than 
that of Finley. Upon this patent an ejertment was 
brought, and judgment obtained by Lynn, Barbour and 
Williams. Finley bas brought this suit to. conipel a 
conveyance of that part of the land held by Lynn and 
ethers, which is incladed in his patent, On a hearing, 
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in it was the epinion of the Circuit Court that Lynn and FINLEY 
nt others held the better title ; in conformity with which a Vv. 
be decree was made. From that decree Findley has ap- WILLIAMs 
ch pealed to this Court. ; & OTHERS. 
k- as een 
r- The peculiar state of titles to land in Kentucky, a 
nd senior patent beg, in many. cases, issued on a junior 
title, and it being a rule in their Courts of law not to 
look beyond the patent, have settled the principle that 
he Coarts of,equity will sustain a bill brought for the pur- 
as pose of establishing the prior title by entry, and of ob- 
3: taining a conveyance from the person holding under a 
p- senior patent issued on a junior entry. The Courts of 
he the United States have conformed to this practice, and 
he adopted the principle. 
ne 
nt It is also settled in Kentucky that, between pre-emp- 
tion rights, the prior improvement will hold the land, 
although the certificate of the cémmissioners, the entry, 
n, § _ the survey and the patent, be all posterior, in point of 
ar time, to those obtained by the person who has made an 
10 improvement of a later date. 
r; 
in It follows, from these established principles, that Fin- 
d ley must prevail, unless he has lost the right acquired 
ie in consequence of his improvement. 
Ky x 7 : 
le The Circuit judge was of opinion that this right was ! 
Ky lost by the form of his entry with the surveyor. Not | 
nm having, in that entry, called, in terms, for his improve- ' a 
2. ment, that judge was of opinion that, although his entry , | 
P- does, in fact, comprehend his improvement, yet he i 
P- surrendered the preference which his pre-emption a - i} 
d rant gave him, and sunk his claim to the level of acom- 
of | mon treasury warrant, This Court can perceive noy 
reason for that opinion. The law requires that the en- 





| 
try shall, in fact, include the improvement, but does / 
not make it essential tu the dignity of the entry that 

the improvement shall, in terms, be called for. The cer- 

tificate expressly states that the land granted is to in- 

clude the improvement ; and the entry, which is made 

with remarkable precision, conforms exactly to the cer- 
tificate in the description of the land intended to be | 
taken. 
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But it is contended by the Defendant that, whatever — 
may be the opinion of the Court on this point, Finley’s 


WILLIAMS title as to a pre-emption, must yield to that of Lynn, in 
XorTHeERs. consequence of his having omitted to assert his claim 
——-—— before the Court of commissioners. The legislature 


could not, it is said, after permitting the time for 
making this claim to expire, revive it to the prejudice 

of any other person‘who had acquired title to the land. 
It is added that the decisions in Kentucky have been 
adverse to titles to pre-emptions depending on certificates 
granted by the county Courts, in cases where they come 
into competition with titles gained before the grant of 
such certificates. 


This Court would not willingly depart fromthe state. 
decisions, if they have settled the principle the one way 
or the other; and would, therefore, have deferred the 
determination of this cause until more certain informa- 
tion could be obtained, had it rested solely on the va- 
lidity of the Plaintiff's title as founded on a pre-eup- 
tion. But, on an inspection of the record, the entry of 
the Defendants is deemed so radically defective as ne- 
cessarily to yield to the title of the Plaintiff, should his 
warrant even be reduced to the grade of a treasury 
warrant. 


The law requires that the holder of a land warrant 
« shall direct the location thereof'so specially and pre- 
“cisely as that others may be enabled with certainty te 
*s locate other warrants on the adjacent residuum.”- 


Such has been the difficulty of making special loca- 
tions, that much of the precision which the law would 
seem to require, has been dispensed with ; but a reason- 
able and practicable certainty has always been deemed 
necessary ; and wherever the material and principal 
call of a location bas been calculated, instead of inform- 
ing, to misguide subsequent locators, the location itself 
has been brought into hazard, and it has often been de- 
termined that the survey was ‘made on other land than 
that which the entry covered. 


In examining these questions, the Courts of Kentuc- 
ky have un'versally and properly determined that all 
subordinate calls in an entry must yield to a principal 
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call to which they may be repugnant. If a great and FINLEY 
prominate object, immoveable and durable in itself, and — 
of general notoriety, be called for in a lecation, that ob- Wi: LIAMS 
ject must fix and locate the entry, although other minor &oTHERs. | 
and temporary objects, to be discovered only by a strict ———-—— 


and successtul search, might prove that the locator re- 
ally intended to take other land. 


In the entry of Lynn and others there is such a prin- 
cipal call. ‘The Big Blue Lick is perhaps an object of 
as universal notoriety as any in Kentucky, But there 
are two Blue Licks on the same creek, and both of them 
are large licks. In such a case, the locator would cer- 
tainly be at liberty, and it would be his duty te desig- 
nate the lick he intended to take ; for if his entry would 
apply to the one as well as to the other, it would be just- 
ly chargeable with a vagueness which would leave sub- 


- Sequent locators unable to locate with certainty the ad- 


jacent residuum. ‘This entry has, in its terms, desig- 
nated the lick intended to be included. It is * the Big 
Blue Lick.” ‘The entry does not call fur a Big Blue 
Lick, but for the Big Biue Lick, thereby excluding any 
other lick than thet which was emphatically denomina- 
ted the Big Blue Lick. 


We are then to ask which of these licks a man in 
Kentucky, holding a warrant which he intended to lo- 
cate, would suppose was the Big Blue Lick. 


Upon this subject the testimony is not doubtful. I¢ 
is in full proof that, at the time the entry of the Defen- 
dants was made, and for some years before, the Lower 
Blue Licks were generally called the Big Blue Licks ; 
and that where the Defendants have surveyed was 
known by the name of the Upper Blue Licks. They 
were sometimes, though rarely, distinguished from each 
other as the Upper Big Blue Licks and the Lower Big 
Blue Licks ; sometimes as the Upper and the Lower 
Blue Licks; but the term the Big Blue Licks, when 
used without the word « upper” or « lower,” was uni- 
versally understood to designate the Lower Blue Licks. 


The company which made this location in 1775, had 
not discovered the Lowér Blue Licks, and therefore de- 
nominated the spring which they did discover, + the 
VOL. DR ‘ee 
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FINLEY Big Blue Lick ;” but the name originated and expired 
v.: 
WIL '.1AMS the country. It is probable that Lynn did contemplate 
&or (ers. the Upper Blue Licks when he made his entry ; but be- 
———=-——-r= tween conflicting entries a mistake of this kind is fatal 


with themselves. It was never adopted by the people of 


to the person who commits it. In the case of Taylor 
and Hughes it was impossible not to perceive that Tay- 
lor intended one creek when he named another; but 
subsequent locators could judge of his intention only 
from the words of his entry. 


But it is'contended that there are other explanatory 
alls in the entry, which cure the defect which has been 


stated, and designate, with sufficient certainty, that the 


Upper Blue Lick was intended to be included in the 
entry. ; 


The entry is said to require a lick on the south sider — 
of Licking ; and the spring which issues at the Upper 
Blue Lick is on the south side. The words are, « Be- 
“ ginning one quarter of a mile below the Big Biue 
«* Lick on Licking, on the south side thereof.” ‘The lo- 
cator intends to describe his beginning; and these 
words are to be construed with reference to that inten- 
tion. Do the words, « on Licking,” describe the place | 
of beginning, or the location of the Big Blue Lick? — 
The latter was unnecessary, because there was no Big 
Blue Lick except on Licking; and because, were the 
fact otherwise, the lick would be ascertained by calling 
for a beginning a quarter of a mile below it on Licking. 
But the beginning might be a quarter of a mile below 
the lick, and yet not on the creek. The beginning 
would be, in some degree, uncertain, unless it be fixed 
by those words. The entry is understood as if it were 
expressed thus: «‘ Beginning on Licking, on the south 
side thereof, a quarter of a mile below the Big Blue 
Lick.” If reference be had to the certificate granted by . 
the commissioners, that places the land, not the lick, on 
the south side of the creck. 


y A cabin and a marked tree in a couutry full of cabins 


and marked trees, cannot control a call made for an ob- 
ject of such general notoriety as the Big Blue Lick. A 
subsequent locator would leok for them only at the Big 
‘Blue Lick. . 
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It is the opinion of this Court that the decree of the Finney 
Circuit Court be reversed and annulled, and that the Vv. 
Defendants be decreed to convey to the Plaintiff so wiiusaMs | 
much of the land comprehended within this grant as ap- MoTHERs. 
pears by the survey made in this cause to lie within the 
bounds of the grant made to the Complainant.* 



































* The opinion of the Circuit Court, consisting of judges Topp and Lyygs, 
was as follows : , 


The claims of the parties in this suit commenced as pre-emption rights, 
et by their subsequent aets in making their entries with the surveyor they 
ea reduced them to the footing of treasury warrant claims, by omitting in 
their entries to call for their wouesie improvements, the foundation and 
essence of pre-emption rights. es’s Rep. 194, Bryant and Owings y. 
Wallace. ‘These ciicumstances render it unnecessary forthe Court to ex- 
-?_ an opinion as to the description of perso:us contemplated to be relieved 
y the act of the Virginia legislature which passed in May, 1781. 


The Defendants derive their title under an entry made the 22d of June, 
178°, in the words following, to wit: -* William Lyun, James Burbour and 
‘John Williams enter 1000 acres upon a pre-emption warrant, beginnin 
‘one quarter of a mile below the Big Blue Lick, on Licking, on the a 3 
« side thereof, running up both sides of the said creek, aad east and south for 
quantity,” which being of elder date than that «f the Complainants, the 
Defendants holding the elder grant for the lands in controversy, I shall there- 
fore eonsider tlie validity of their entry first, and test thereby their right to 
the land in dispute, which, if it be defect:ve and cannot be supported, must 
yield to the Complainant, whose entry, in that case, is deemed good and ya- 
lid for so much as it can legally cover. 


The important call in the ontty of the Defendants is “ the Big “sue Lick 
§* on Licking, on the south side thereof.” 


The validity of this entry rests on the following points: Was the lick, de- 
scribed in the connected plat filed in this suit by the name of the Blue Lick, 
on the 22d day of June, 1780, and prior to that time generally known and 
called by the name of “the Big Blue Lick?” Does it lie on the south side 
of Licking? Is it a big lick? ir the lick was not notoriously known by the 
name of the “ Big Blue Lick” prior to June, 1780, is the identity thereof so 
described as to put a subsequent locator on his guard ? 


By the testimony taken ia this cause the lick in controversy was discover- 
ed by the Complamant and his fetlow adventuters in the year 1773, and was 
by them called the Upper Blue Lick in contra-distinetion to another and 
larger lick which had then been discovered by some of the company lower 
down Licking. 


In the year 1775 another company of adventurers, consisting of five persons 
of whom William Lynn was one, discovered the lick, and by them it was } 
called the “ Big Blue Lick,” and from the entry made with the surveyor by 
Lynn, it was so known to him, and called by that name on the 22d day of 
June, 1780. 


From the year 1777 to the present day the lick has been generally, and 
perhaps universally, with the above exception by Lynn, designated by the 
uame.of the Upper Blue Lick. The weight of testimony preponderates, as 
to the name of the lick, in favor of the Complainant. Theretore, as to the 
notoriety of the lick by the name of “ the Big Blue Lick,” the entry of the 
Defendants is defective. 


Although it often happens that notoriety of an object called for in an en- 
try cannot be satisfactorily proved, yet the identity thereof may be so de- 
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seribed, that it may be found by reasonable enquiry and searching therefor, 
and when found, known by the description. In that case, identity is equal to 
notoriety. “4 pe ; 

I will now enquire how far the identity of the lick called for in the entry of 
the Defendants can be supported. « 





All the witnesses in the cayse speak of the lick in question as being a blue. 
lick, and it is so admitted by the parties who, in their admission, represent the 
salt water issuing from the spring to be of a bluish color. There is no testi- 
mony which proves the existence of any Blue Lick on Licking, except 
Upper and Lower Blue Licks. The testimony establishes two salt springs 
on the south side of Licking; that the one lowest down is less than the upper 


| spring; that there is another salt spring on the north side of Licking, at the 


place called the Lower Blue Licks, which is larger than that on the south 
side of the stream; and that there is no salt spring on the north side of Lick- 
ing opposite the upper lick. The witnesses also, when speaking of the lower 
salt spings, dese: ibe them generally.as one entire object, “the Lower Blue 
Lick,” or Licks; and William Brooks describes both the Upper and Lower 
Blue Licks as big licks, and that the upper spring discharges most water. 


The Courts in this country have always endeavored to sustain an entry, if 
by reasonable construction it te possible For this purpose they will reject 
an absurd or superfluous call: they will supply a word: they will consider a 
call net proved as expunged; and although there are more allegations than 
are proved, yet if enough is proved to render the entry sufficiently certain, 
the Court will support it. 


These observations are made to show that the Courts wil! go great lengths 
tosupport defective entries in imperfect and unimportant calls, and are not ap- 
plicable to the entry now under consideration, which, in itself, is considercd 
as possessing sufficient identity to put a subsequent locator upon enquiry, and - 
when found, to know the place by the description contained in the entry. 
The Urner and Lower Blue Licks had received appropriate names as early 
as the year 1777. The Lower Blue Licks, although there were at that place 
two sult springs, one on the north and the other on the south side of Licking, 
had received an appropriate name conveying the idea of unity. This was not 
the situation of the Upper Blue Lick, which, although it had also an appro- 
priate name by which it was most generally known at the time the entry of 
the Defendants was made, yet it lies altogether on the south side of Licking. 


The testimony taken in this cause supports every eall in the entry of the 
Defendants. All the witnesses concur that the place designated in the con- 
nected plat as a blue lick is entitled to that appellation Brooks says that both 
the licks, i. e. the Upper and Lower Blue Licks, are big licks; and in answer 
to a request to express his opinion which of the two was the largest, said he 
would recommend an examination; and the upper lick is on the south side of 
Licking. These facts apply to the description given in the Defendants entry, 
and will not apply to the Lower Blue Licks Therefore, as no entire blue 
lick is proved to exist on the south side of Licking, except that designated in 
the connected plat, the entry of the Defendants is sustained, and the Court is 
of opinion that no doubt could exist in the mind of a subsequent locator, upon 
viewing the Upper and Lower Blne Licks, and comparing the sitUation and 
other circumstances attending the Upper Blue Lick, with the entry, but that 
it was the place described and would defeat any idea of ambiguity, if it tad 
occurred 


On examining the connected plet I find that the Defendants have com- 
menced their survey on Licking, about one hundred poles below the liek, 
whereas, by the entry, they ought to have begun only eighty, that being the 
precise distance called for as the point of beginning of their survey ; to rectify 
which a new survey was ordered, upon the return of which, the Defendants 
were decreed to convey to the Complainants so much of the land as was in the 
Defendants original survey, and was now left out by the new survey, as in- 
terfered with the Complainant’s survey, and that the Complainant’s bill be 
dismissed as to all the residue. 
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Feb. 9th. 


a 





Absent....LIVINGSTON, J. Srory, J. & Topp, J. 


ERROR to the Circuit Court for the district of tr there is na- 
East Tennessee, in an action of ejectment brought by thingin a pa- 


the Plaintiff inserror against the Defendants. et en 

+ course and dis- 

The case is thus stated by the chief justice in deliver. tances the land 
ing the opinion of the Court. ed by the 


courses and dis- 

« On the trial the Plaintiff produced two patents for patent, <> 

5000 acres each, from the state of North Carolina, ing tothe mag 
granting to Stockley Donalson, from whom the Plain- "it “™err 

tiff derived his titl«, two several tracts of land lying on Course anddis- 
Crow Creek, the one, No. 12, beginning at a box elder tance must 


‘ . : rield 1 
standing on a ridge corner to No. 11, &c. « as by the for wed 


«‘ plat hereunto anneaed will appear.” The plat and jects. 

certificate of survey were annexed to the grant. sone — 
have been ac- 
The Plaintiff proved that there were eleven other ‘#!!y survey- 


grants of the same date for 5000 acres each, issued from wo pp 
the state of North Carolina, designated as a chain of 8'@"t is tocon 
surveys joining each other from No.4 to No. 44, inclu- - be F _ 
sive, each calling for land on Crow Creek, as a general the actual sur- 
call, and the courses and distances of which, as described |," ainnen 
in the grants, are the same with the grants produced to fer to a plat 
the jury: It was also proved that the beginning of the 2»"¢xct,. and 


first grant was marked and intended as the beginning , ae 


corner of No. 1, but no other tree was marked, nor was be laid down 
any survey ever made, but the plat was made out at though’ the 
Raleigh, and does not express on its face that the lines land, the tract 
were run by the true meridian. It was also proved that ao pones A 
the beginning corner of No. 4, stood on the north west clude the wa- 
side of Crow Creek, and the line, rumning thence tercourse, and 
down the creek, and calledifor in the plat and patent, is 2,°™ 3 
south 40 degrees west. It further appeared that Crow to the plat, al- 
Creek runs through a valley of good land, which is on ee ee 
an average about three miles wide, between mountains do not corres- 


‘ unfit for cultivation, and which extends from the begin- Po"4 with the 


ning of the survey No. 4, in the said chain of sufveys, —soey ig 


until it reaches below survey No. 13, in nearly a straight tioved. in _ 
line, the course of which is nearly south thirty-five de- lhouch neither 
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M’IVER’s ‘grees west by the needle, and south forty degrees west 
LESSEE bythe true meridian. That in the face of the plats an- 
Vv. nexed to the grants, the creek is represented as runni 

WALKER & through and across each grant. The lines in the certifitate 
ANOTHER. of; y do not expressly call for crossing the creek ; 
——-—— but certificate and grant calls generally for land 
‘the certifiente lyingion Crow Creck. If the lines of the tracts. herein 
» F< Ong before mentioned No. 12 and 13, in the said chain of 
ealls for that surveys, be run according to the course of the needle and 
@uere ? Whe- the distances called for, they will not @nclude Crow 
ther parol evi- Creek or any part of it, and will not include the land 
—— _ in possession of the Defendants. If they be run accord- 
survevor in- ing to the true meridian, or so as to include Crow Cr ek, 
tended Fe they will include the lands in possession of the Defen- 
- mesaceord.Uants. Whereupon the counsel for the Piaintiff moved 


ingto the true, the Court to instruct the jury, 
and not accord- 
ing to the mag- 


netic, meri- 4. That the lines of the said lands ought to be run 
diag, accerding to the true meridian and not according to the 
needle, 


2. That the lines ought to be run so as to include 
Crow Creek and the lands in possession of the Defen- 
dants. 


The Court overruled both these motions and instruct- 
ed the jury that the said grant must be run according 
to the course of the needle and the distances called for 
in the said grants, and that the samé could not be legal- 
ly run so as to include Crow Creek, and thatethe said. 
grants did not include the lands in possession of the 
Defendants. To this opinion an exception was taken by 
the Plaintiffs counsel. A verdict and judgment were 
rendered for the Defendants, and that judgment is now 
before this Court on a writ of error.” 


a The chief justice in stating the case, omitted the fact 
that testimony was offered by the Plaintiff at the trial to 
prove « that the surveyor who made the plats and cer- 
« tificates of survey annexed to the grants, had regard 
« to the true meridian, and not to the course of the nee- 
«¢ dle, in making the said certificates of survey, and in- 
«tended the courses of the surveys so te be run 3” 
which testimony was rejected, by the Court below, as 

inad missible—but the Court admitted evidence « that, 
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« the general practice of making surveys by surveyors SriveR’s 
LESSEE 


« has been to run to the courses of the needic.” 


Swann, for the Plaintiff’ in error. | WALKER & 


The Court below ought not to have rejected thie tes- 
timony to prove the intention ofthe surveyor to run the 
lines of these grants by the trae meridian. It correbo- 
rates the plat annexed to the grant. The rule of con. 
struction as to grants from tie state, especially in Vir- 
ginia, N. Carolina and Tennessee, differs from the rule 
as to other deeds. Course and distance may be con- 
troled by parol evidence of the actual manner jn which 
the survey mas made, and of the actual marks and bounds 
made upon the land at tie time of the survey. ‘The 
Courts have not stopped at a natural object called for, 
if parol evidence be given that according to the actual 
survey the line extended beyond that object. The marks 
control the course and distance of the patent. 4 Hen. 
and Mun. 77, Baker v. Glasscock. Taylor’s N’. Carolina 
Rep. 116, Hayward’s Rep. .238, 3783—.MS. Rep, Blount’s 
lessee v. Masters. 3 Call. 239, Herbert v. Wise. 


If the witness had testified that a survey had been 
actually made and that it included the creek, it would 
have been admissible testimony. But the plat was in- 
teniied to be a substitute for an actual survey. It wasa 
part of the patent, annexed to it and referred to by it. 
It was as much a part of the patent as if it had been in- 
sertedinit. It shows that the land ought to be laid off 
so as to include the creek, as plainly as if the patent had 
expressed it in words. The course, south 40 degrees 
west, is ambiguous—it may mean a magnetic or a meri- 
dional course. The question is what was the intention 
of the surveyor? How shall it be ascertained ? ‘The 
most direct mode of ascertaing it is to prove his decla- 
rations at the time. It is frue that by proving what was 
the general practice of surveyors you may infer his in- 
tention—but that is a secondary mode of proof, anddess 
certain than proof of his declarations at the time he made 
the particular survey in question. This is not bringing 
parol evidence to contradict or to control the plat, but te 
corroborate and confirm it. 


If a grant is capable of two constructions, the Court 
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MSIVER’S must adopt that which is most beneficial to the grantee, 
LESSEE 1 Taylor’s Rep.163. Be. 
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neral practice of the country is to survey by 
pass, and all courses expressed in surveys 
refér to the magnetic meridian. A certificate of survey 
therefore is always supposed to express magnetic courses 
unless the contrary is expressed on its face. No pa- 
rol proof can be admitted to contradict what is so strong- 
ly implied. It would be a dangerous practice—it would 
be a difficult thing for a common surveyor to ascertain 
the true meridian, and there is no law of North Caro- 
lina which compels him to doit. The testimony offered 
was not to prove any act of the surveyor, but his in- 
tentions. 






There is no natural boundary called for in the pa- 
tent. The general expression that the land is on Crow 
Creek, cannot control the course ‘and distance. The 
expression in the patent «¢ as by the plat hereunto annex- 
ed will appear,” refers only to the courses and distan- 
ces, and not to the actual location of the land. The 
figure of a creek delineated on the plat, without any re- 
ference to it in the certificate of survey, cannot control 
the boundaries actually described. Not a word is said 
about the lines including or crossing Crow Creek; and 
in order to include the creek you must deviate from the 
straight line called for. 


C. LEE, in reply. 


The intent of a grant must be effectuated, if by any 
means, consistent with the rules of law, it can be done. 
The intent of this grant cannot be effectuated by the 
mode of survey directed by the Court below. The plat, 
annexed to the grant, shows the intent to be to make the 
survey conform to the nature of the ground so as to in- 
clude the creek and the valley, and exclude the moun- 
tains. The law of North Carolina requires the’plat to 
be annexed to the deed, which is thereby, and by the 
reference to it in the body of the deed, made a part 
thereof; and contains a plain declaration that the gran- 
tee shall have the valley through which the creek runs. 















an bal 
> 8 
eS 


oe 
z 


ee ee A i ee 








12 a 


» FEBRUARY TERM 1515. 477 


On-what ground could the testimony of the intention MérvER’s. 
of the surveyor, have been rejected by the Court, when LEsseE.. 

y admitted téstimony to show the general prattic® .v.9) ©” 
to be to survey by the magnetic meridian? That 
practice was only a fact from which the jary mi 
the absence of positive testimony, what the in 
surveyor was. It was a grade of evidence inferro 
positive testimony of the intention. It was only prima 
facie, not conclusive evidence of his meaning. ‘There 
was no law of North Carolina which required the sur- 
veyor to go by the magnetic, and not by the true meri- 
dian. He was at full liberty to adopt the trae meridian 
if he pleased. We say he did so, and the plat itself isevi- 
dence of the fact ; for it could not otherwise be consistent 
with itself. You must ran the lines according to the 
true meridian to inclade the creek. 
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Marsnatt, Ch. J. 


Does not a difficulty arise in consequence of the grant 
having been made without actual survey ? 


“*: 


C. Ler. That isa matter between the state and the 
grantec., After a grant, no stranger can take advan- 
tage of such a defect. The state may wave the objec- ‘ 
tion if it chuses to do so. *y 


Swann. Ithas been settled, I believe in North Caro- 
lina that when a grant has actually been made, no en- 
quiry shall be made by the state as to the survey, &c. 


In Hayward’s Rep. 358 the judge says, “* when a 
«“ grant has issued we can-look no further back ; all 
«¢ previous proceedings must be considered as regular.” 


March ist. Absent....Tonn, J. * 


Marsnatt, Ch. J. after stating the facts of the case; 
delivered the opinion of the Court as follows: 


s¢ It is undoubtedly the practice of surveyors, and 
the practice was proved in this cause, to express i their 
plats and certificates of survey, the courses which are 
designated by the needle ; and if nothing exists to con- 
trol the call for course and distance, the land must be 
VOL. IX. 23 
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*s bounded by the courses and distances of the patent, acs 
LESSEE cording to the magnetic meridian. But it is a ge 
v. principle that the course and distance must yield 
ek & {ural objects called for in the patent. All lands” 
to be actually surveyed, and the intention 
th is to convey the land according to that act 

survey ; consequently if marked trees and marked cor- 
ners be found conformably to the calls of the patent, or 
if water-courses be cailed for in the patent, or mouptains 
or any other natural objects, distances must be léngth- 
ened or shortened, and courses varied so as to conform 
to those objects. 








































The reason of the rule is, that it is the intention of 
the grant to convey the land actually surveyed, and mis- 
takes in courses or distances, are more probable and 
more frequent, than in marked trees, mountains, rivers 
or other natural objects capable of being clearly desig- 
nated and accurately described. Had the survey in this 
case been actually made, and the lines had called to 
cross Crow Creek, the courses and distances might 
have been precisely what they are, it might have been 
impracticable to find corner or other marked trees and 
yet the land must have been so surveyed as to include 
Crow Creek. ‘The call, in the lines of the patent, to 
cross Crow Creek, would be one to which course and 
distance must necessarily yield. This material call is 
omitted, and from its omission arises the great difficulty 
of the cause. 


i That the lands should not be described as lying on 
both sides of Crow, Creck, nor the lines call for crossing 
that creek, are such extraordinary omissions as to cre- 
ate considerable doubt with the Court in deciding whe- 
ther there is any other description given, in the patent, 
of sufficient strength to control the call for @ourse and 
distance. 


The majority of the Court is of opinion that there is 
such a description. The patent closes its description 
of the land granted by a reference to the plat which is 
annexed. 


The laws of the state require this annexation. In 
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this plat, thus annexed to the patent and thus referred m e 
to as describing the land granted, Crow Creek is laid LessezE |» 

wh as passing through the tract. Every person, hav-, =v. * wy 

g knowledge of tle grant, would also have knowledge WALKER 
of the plat, and would, by that plait, be instructed that anormal 
the lands lay on both sides of the creck ; ‘There Would, ——-tesee 
be nothing to lead to a different conclusion, buta dif=> 
ference of about five degrees in the course, should he run’ 
out the whole chain of surveys in order to find the be- 
ginning of No. 42; and he would know that such an er- 
ror in the course would be corrected by sucha great na- 
tural object as a creek laid down by the surveyor in the 
middle of his plat. This would prove, notwithstanding 
the error in the course, that the lands on both sides of 
Crow Creek were intended to be included in the survey, 
and intended to be granted by the patent, 






























It is the opinion of the majority of this Court, that 
there is error in the opinion of the Circuit Court for 
the district of East Tennessee in this, that the said Court 
instructed the jury that the grant, under which the Plain- 
tiff claimed, could not be legally run so as to include 4 
Crow Creek, instead of directing the jury that the said ~ 
grant must be so-run as to include Crow Creek, and to ‘ 
conform as near as may be to the plat annexed to the 
said grant; wherefore it is considered by this Court , 
that the said judgment be reversed and annulled and the 
cause be remanded to the said Circuit Court that a mew “* 
trial may be had according to law. 


t 


The chief justice, added, that he did not think the 
question about the true meridian had much to do with . = 
the case. The Court decided it upon the plat. If it ss 
had not been for the plat, they should have said that 
the land ought to be surveyed by the magnetic meri- 
dian. 


Duvaut1, J. 


My opinion is that there is no safe rule but to follow 
the needle, 
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~~ OWENS v. HANNEY. . 





Y « Absent....LavincstTon, J. Story, J.jand Topp, Ie 


ef 
Itisnotneces ERROR to the Circuit Court for the district of 
a toe Georgia, in an action of assumpsit, upon a special promise 
‘recor: _ to pay interest upon the amount of a decree in chancery 
ame. of 22 Consideration of forbearance. 


a4 
ash 


5 
- 
4. 


wag The Plaintiff below is stated in the declaration to be 
aewith.c a0 alien and British subject, and the Defendant a citizen 
© Plaintiff of Georgia. 



















“k Ademurrer to the declaration having been over-ruled, 
P  wapbresk ' the Defendant pleaded non-assumpsit, upon which issue 
ae > Britain and the the verdict and judgment were against him in May, 1844, 
© United States, and he brought his writ of error. 
; after rendition 
of the judg- ‘ , 
mevtbelow, . In the transcript of the record, which came up, a 


and before af- blank is left for the names of the jurors, but in other 
firmance on J . 
the writ of er- respects the record appears to be perfect. The verdict 
ba forthe Pisin- and judgment are fully stated. 
> } er- ‘ 
: ror cannot 
take advantage War was declared by the United States against Great 
oo Britain, on the 18th of June, 4812, and continued at the 
. age isan time of the argument in this Court. 
ien enemy— 
» but the judg- ~~ ; 
oat way be . Harper, for the Plaintiff im error, contended, 


; 


4. That as it appeared upon the record that the Plain- 
. tf was an alien enemy, and the Defendant had had no 
opportunity to plead that fact, this Court ought not to 

affirm the judgment ; and, 


2. That the omission of the names of the jurors, was 
fatal in as much as it did not appear fromthe record 
that it was the verdict of a legal jury. 

March 1st. Absent....Topp, J. 

Maksnatt, Ch. J. stated the opinion of the Court to 
be that the omission of the names of the jurors was not 
material. Nothing was said upon the first point. 


Judgment affirmed with costs. 


































FEBRUARY TERM 1815... 
THE UNITED STATES 


VU. 


THE CARGO OF THE SHIP FANNY, . 





JENNINGS, MASTER. 





Absent....Tonp, J. OR Sa 


APPEAL from the sentence of the Circuit Court for Under the 


the district of Connecticut, restoring the property to the perme Pa 


Claimants. 1809, a vessel 


The American ship Fanny, was laden at Greenock, in — tolay of 
Scotland, with a cargo of British goods, the property of the coastofthe = 
citizens ef the United States, and sailed from thence on —- 
the 4th day of July, 1812, after the repeal of the orders structionsfrom . 


in council, and before the war between Great Britain and ber owners in 
the United States was known in Greenock. The orders gna if necessa- 


to the captain were to proceed to New York ; but unless ry, to drop an- 
he was perfectly sure of being allowed an entrance for hO>3 
ship and cargo at New York, he was not to go into the to makea ha- 
waters of the United States, but to send up a pilot boat aed as] 
with his letters, so that the consighees might fix apona rmutiny of her 


port of discharge. The master had no knowledge of the crew trom put- 


i? 


war until his arrival on the coast, when he received it ‘one 
off Montaug point, from a4 boat, who also informed wait in the 
that several British frigates were off Sandy Hook, cap- ee 


turing American vessels. Whereupon he despatched the for orders. 
pilot boat, with letters for his owners by the way of New 
London. Svon afterwards it became calmand the ship 
drifting too near the shore he dropped anchor. In the 

course of the night it came on to blow a gale, and finding 

it impossible to lay there he attempted to get under weigh ° 

and stand off, Sut before he could get up the anchor and 

make sail he drifted so far in that he could not fetch Mon- 

taug point, and the pilot informing him that there was 

good anchorage ground in Fort-pond-bay, and that it 

would not be safe to keep out, he proceeded with the ship 

to that bay, intending to stand out as soon as the storm 
abated. Having there cast anchor and rode out the gale, 

his crew refused to get underweigh to go out of the wa- 

ters of the United States, alleging that they understood 

he had a British license, and was going to put his ship 
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U. STATES under the protection of British ships of war and they 


v. 
THE 
CARGO OF 
THE 
FANNY. 








were afraid of being impressed. He then determined to 
come out into the sound and there wait for orders, with- 
out guing into any port. He did so, but was boarded 
about half way from Kort-pond-bay to the race, Fisher’s 
island bearing north, and seized by a revenue cutter, 
who carried him into New London, where the cargo was 
libelled for having been shipped in Great Britain with 
the knowledge of the master, with intent to be imported 
into the United States, contrary to the provisions of the 
non-intercourse act of 28th June, 1809, vol. 10, p. 15. 
¥n the district Court the cargo was condemned, but was 
restored by the Circuit Court. From this sentence the 
United States appealed. 


The cause was argued by J ONES, for the United States, 
and Daceert, for the Claimants, in the absence otf the 
reporter, 


March ist. Absent....Topn, J. 


Jonnson, J. delivered the opinion of the Court as 
follows : 


This case bears every feature of fairness. The voy- 
age was undertaken upon the repeal of the orders in 
council. The vessel was laden in the short space of four 
days, and sailed without @powledge of the war. Her 
destination was alternativ¥: New York, if she could 
enter ; if not, to a British ] Upon arriving off Mon- 
taug, she receives notice of the war, and of the danger 
of capture in prosecuting her voyage to New York. A 
pilot boat is then dispate ‘hed to New London by the cap- 
tain with notice to his owners of his situation, and a re- 
quest for instructions. 







To call off for instructions was fair and justifiable ; 
and to obtain them it was necessary that he should await 
the return of the pilot boat. Thus circumstanced. a 

calm obliges him to drop anchor to prevent his drifting 
on shore, and a storm forces him into a bay for shelter. 
Whilst there, his crew mutiny, and prevent his leaving 
the bay, in order to lie off and await the return of his 
messenger ; and whilst plying in the waters between 
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Montaug and New London, he is seized by the revenue vu, sTATES 
cutter, and forced into the latter port. We are of«pinion vw. 
that there was nothing either in action or intention which THE - 
subjected this vessel to municipal furfeiture.. A condem- CARGO oF 
nation is ciaimed on no other grouni ; and the decree of THE “it 
of the Circuit Court must, therefore, be affirmed. FANNY. 
































‘ : - ‘ we 
The claius of the several parcels of merchandize seiz- Te sR 
ed in the Fanny, rest on the same circuinstances, and 

must likewise be restored. 








THE FRANCES, Boyer, Masrer, 4815. 4 
(Dunham and Randolph’s claim. ) Fé, 13th 








Absent.... Topp, J. 


IN this case further proof was ordered at the last If a British 


' ‘ - merchant pur- 
term. (See Ante vol. 8, p- 354. ) chase, with his 
own funds, two 

PiInkNEY, for the Claimants. cargoes Of 


goals in conse- 

4 quence of, but 

The propertyyested in Dunham and Randolph by the on Se scant 

shipment. It was made inconsequence of, although not on ee ae 

strictly in conformity with, their orders ; and delivery of an Ameri 

to the master of thé vess® tantamount to a delive- cm house, aud 

=. . ship them to 

ry to themselves. The invoices and bills of lading all America, giv- 

stated the goods to be shipped on their account and risk. ing the Ame- 

rican house an 

: * ° . option within 

But if the property did not pass by the shipment, 2% hoars atter 
there is no reason why it should not pass in éransitu, scccirt of Be 

so that it be before capture. It is true that. it cannot or reject both 

vest in transitu so as to defeat a vested belligerent right. crsoes—and 

q es icv @ve nc- 

But if the transfer take place, according to the original tice within the 


terms of the con‘ract, before a belligent right has accru- time that they 


ed, itis not within the principle nor the spirit of the ee will 


rule. If the further proof shows that the property had consider as to 


i ; , the other; this 
absolutely vested in Dunham and Randolph before the pate Rt it the 


capture, it must be restored. ; power of the 
British mer- 

2 é a chant cither te 

The further proof shows that the invoice, stating the cast the whole 


shipment to be made for their account and risk, was ponthe Ame 
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THe sent to them; and that D. and R. wrote a léettér before 
Frances, the capture of the Frances accepting the goods by thie 
(puNHAM Fanny, and saying that they would consider as to those 

& ran- by the Frances. 
DOLPH’S ; 
cLaIM,) The question then is, whether the whole of both car- 
Boyer, gocs did not thereby vest, eo instanti, in Dunham and 
MAsTER. Randolph. 


rican house,or ‘The documentary evidence is clear and positive ; it. 
aiete ask. behoves the captors to show how it is qualified. 

make them ac- 

+ wpe hve The condition upon which the property was to vest in 
came to their the Claimants, was performed before the capture. They 
sue ef The agreed to take the goods by the Fanny, and were in- 
perty in the Stantly bound to take both shipments. They could not 
—— ot ae afterwards refuse that by the Frances. Their letter 
cee mean, agreeing to take the goods by the Fanny was dated 
ot, int b 5 

vet in the the 22d of Aogust. The Frances was not tiptared un- 


American _til the 28th. 


house, but re 
mains in the 


British subject FE mMETT, on the same side. 
and is liable to 


condemnation, 

he being an The surplus of goods, beyond the order was chiefly 

oe if not entirely in the Fanny and accepted by D. and R. 
so that there can be no question on the ground that the 
goods by the Franees were not ordered. 


Dunham and Randolpislletier of 19th of September 
explains the cause of their partial acceptance. 


DeExTER, contra. 


This Court has decided that this was a condition pre-- 
cedent, and that the transfer could not take place until 
the condition was performed. 


The first question is, whether, if the goods were ac- 
cepted by Dunham and Randolph, either in fact or in 
law, the property could pass in transitu. The general 
principle is, that it could not. The question always is, 
in whom was the right of property at the time of ship- 
ment ? The simplicity and celerity with which the trial 
of captures must be conducted require that the question 
should be limited to the time of shipment. For the 
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~ 
same reason, prize Courts have rejected equitable liens. 


every case. 6 Rob. 329—note, Twen Venner Monk: 
This rule is reasonable. Possession is evidence of own- 
ership. Change of title in transitu is only. an exception 
to the general rule. The exception should be confined 
to the cases in which it has been held necessary, as 
where possession could not be delivered, &c. The pa- 


THE 
If it were not so, further proof would be required in FRANCES, 


(DUNHAM 
& RAN- 
DOLPH’S 
CLAIM,) 
BOYER, 
MASTER. 


pers on board are always sufficient for the captors. In ——-—— 


a prize Court the documentary evidence is all impor- 
tant. This point is settled in the case of the claim of 
Jones and M:Gee in the Venus at this term. 


Asto the further proof produced in this cause, it is of 
very little importance. Dunham and Randolph did not 
comply with the condition upon which the property was 
to vest in them. ‘They agreed to take a part only, and 
therefore were not entitled to any. It is immaterial 
whether thig#bound them to take the whole or not. It 
did not bind Thompson. He had a right to refuse to 
let them have any part,.as they had not accepted the 
whole, or he might insist upon their taking the whole. 


It was at his option to call upon them to account, as’ 


his factors, for the whole. If Thompson had such a right, 
the captors have sucha right, for by the capture they 
succeeded jure belli to all the rights of Thompson. 


The time was past whenthey accepted the goods by 
the Fanny ; they were in the custody of the law under 
the seizure of the revenue officers. Dunham and Ran- 
dolph could only accept them conditionally ; i. e. if they 
should be restored; but if they should be condemned 
they could not.receive them. 


It is not credible that they should have received them 
absolutely at the time they were under seizure. They did 
not bona fide accept them. Itis rot to be believed that they 
would take upon themselves the risk of their condemna- 
tion. It was probably done as a cover for the benefit 
of Thompson. The goods not being according to order 
they were not bound to accept them. Thompson made 
a new proposal to them. They did not accept it, bat 
offered new terms on their part to which Thompson ‘id 
not assent ; so that there was no agreement. ‘The pro- 
perty never passed. 
VOL. IX. rz 





THE 
FRANCES, 
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EMMETT, in reply. 


(punnam There are two quitindet in this cause : 


& RAN- 
DeOLPH’Ss 
CLAIM) 
BOYER, 
MASTER. 








1. The first is a question of fact, did Dunham an® 
Randolph accept the goods ? 


2. The second is a question of law, can such an ac- 
ceptance change the title in transitu. 


4. Dunham and Randolph, relying on the justice of 
the United States, and that they would protect goods, 
the property of citizens of the United States, shipped on 
the faith of the declarations of their agents respecting 
the effect of the repeal of the orders.in council, did bona 
Jide accept them. This appears from their letter of the 
49th of September. ‘They had no motive to make the 
goods appear American rather than British 


Briti for in 
each case they would be equally liable to ca nation. 
They relied entirely upon the justice of the ronment. 

The acceptance of the goods by the Fanny was abso- 
lute. The language used in regard to those by the 





Frances was intended to deceive the enemy, in case orf 


British capture. 


Thompson had no right to annex the condition to 
the acceptance. The ordered by Dunham 
and Randolph. Thomps agreed to execute the 
order, and was bound so to In shipping the goods 
he was executing an order, not making a bargain. Dun- 
ham and Randolph had a right to take to their own ac- 
count the goods ordered, and receive the residue as a 
consignment to sell for the account of Fhompson. If 
the question were now open I should say that these goods 
never belonged to the shipper. They were purchased’ 
by the agent of Donham and Randolph by their order 
and for their account. 


2. In point of law, what was the effect of the accep- 
tance? ‘The acceptance was good for both cargoes or it 
was good for neither. Thompson either had or had not 
a right to annex the condition. If he had not, then the 
goods were the property of Dunham and Randolph ad 
initio. If he had a right to annex the condition, they 
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had no right to reject it. They were bound to take all 









or none—if they teok part they were bound to take the Frances, 


residue. Their reservation of a right to consider as to (DUNHAM 


the goods by the Frances, was void. ‘The only remain- 
ing question is whether belligerent property can change 
in transitu. 


& RAN- 
DOLPH’S 
CLAIMs) 
BOYER, 


Belligerent rights, in derogation of the common law, MASTER, 
are to be construed strictly. ‘They are not to be ex- ——-—m 


tended further than the state of war requires. 5 Rob. 
161, Vrow Anna Catharina. ‘he rules of war are not 
to be changed for the convenience of captors. It is true 
that the captors are to judge by the ship’s papers ; but 
here the ship’s papers all shewed the truth of the case ; 
and nothing but a single letter cast any doubt upon it. 


The rule extends no further than that a neutral title 
shall not erginate during the voyage. 


If the Ms originated anterior to the war ; ifthe ship- 
ment was made before the war, and not in contempla- 
tion of war; and if the condition, upon which the title 
was to change, was annexed before the war; such a 
contract could not be in violation of the belligerent rights. 


Thompson had not an option to hold Dunham and 
Randolph to the acceptance or not as he pleased. If 
they did an act which bound them, he was bound also, 


The acceptance must be considered absolute, and the 
condition not in derogation of belligerent rights. 


March 2d. Absent....Topp, J. 


Jounson, J. delivered the opinion of the Court as 
follows: 


This claim is interposed to obtain restitution of three 
bales and nineteen boxes.of goods captured in the Fran- 
ces. As early as the 23d of July, 1811, these Clai- 
mants, anticipatitig a repeal of the orders in Council, 
give an order to Alexander Thompson of Glasgow, to 
ship them a variety of articles. In July, 1812, upon 
the repeal of the orders in council, Thompson ships the 
articles ordered; and, originally intending te ship to 
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the Claimants, a consignment on his own account, inter. 


FRANCES, mingles, with the goods ordered, a variety of others not 


(DUNMAM contained in the order of the Claimants. 


These goods 


& RAN- are shipped by two vessels, the Fanny and the Frances ; 
DOLPH’s and, by a letter dated the 14th of July, 1812, Thompson 
CLAIM.) advises the Claimants of these shipments ; and, after des- 


BOYV:iR, 


canting on the merits of the articles, and declaring his 


MASTER. reason for blen:ling other goods with those shipped to 
—-—-—— their order, and his subsequent determination to make 


them an offer of the additional goods, he continues in 
these words: «I leave it with yourselves to take the 
«* whole of the two shipments, or none at all, just as-you 
‘6s preee: If you do not wish them, [ will thank you to 
«* hand the invoices and letters over to Messrs. Falconer, 
«* Jackson and Co. «1 think twenty-four hours will al- 
s* low you ample opportunity for you to make up your 
** minds on this point ; and if you do not hand them over 
*‘ within that time, I will, of course, consider that you 
¢ take the whole.” « You will sce, I think (ie reason- 
ss ableness of your taking the whole, or none of the 
ss shipment,” 


The Fanny reached the waters of the United States in 
safety ; and, being seized by a revenue cutter, was carri- 
ed into New London, where she has been finally restor- 
ed. ‘The Frances.was captured on the 28th of August, 
by the privateer Yankee, and carried into Rhode Island. 
On the 22d of August, after the arrival of the Fanny, the 
Claimants write to Falcone?, Jackson & Co. and accept 
of the siipment by the Fanny; but with regard to that 
by the Frances, they write in the following words : « His 
«‘ letter also speaks of another shipment of thirty-one 
6‘ packages per Frances which on arrival we shall then - 
s* hand in our determination.” On the first of Septem- 
ber following, they again write to Falconer, Jackson & 
Co. intimating their acceplance of the shipment by the 
Frances. 


On this state of facts it is contended that the Cleimants 
are entitled to restitution—that they either had an ori- 


ginal interest in the goods shipped, of had acquired one 
before the capture. 


In the ordinary course of mercantile transactions, a 
delivery to a ship-master is a delivery to the consignee, 
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But it is evident that this delivery may be absolate or 


THE * 


qualified, and that the effect of it must vary according- FRANCES, 
ingy. A voluntary agent has the option either to enter (DUNHAM 


upon his agency in strict conformity with the instruc- 
tions of his principal, or with such reservations or con- 
ditions as he may think proper to prescribe; and the 
only consequence 1s, that, in the latter case, he leaves 
his principal at liberty to adopt or repudiate his acts. 
The shipper who purchases goods on his own credit or 
with his own funds, is not acting in the ordinary capaci- 
ty ofa factor. If he were, the goods, even before ship- 
merit, would be the property of the individual on whose 
order the purchase is made. Such shipments are in the 
nature of a mercantile credit, and the shipper always 
retains the uncontroled exercise of discretion in extend- 
ing it. There was, therefore, nothing inconsistent with, 
the relative rights of the parties, in ‘hompson’s impos- 
ing upon the consignees the condition of taking all or 
nene of the two shipments; and the consequence was, 
that the delivery was not absolute, but qualified ; and, 
until the condition performed, the goods remained the 
property of the shipper ; and had they- suffered ship- 
wreck, the loss would have been his. 


But it is contended that the condition was performed, 
and that this case forms an exception from the rule that, 
as to the exercise of belligerent riglits, there shall be no 
transfer in transitu. — 


The acceptance of the cargo. by the Fanny was on 


& RAN- 
DOLPH’S 
CLAIM;) 
BOYER, - 
MASTER. 


the 22d, the capture of the Frances on the 28th of Au- - 


gust. It is contended that the acceptance of the Fan- 
ny’s cargo was conclusive as to both shipments; and 
that, although partial in terms, it must, in law, have 
effect as to the whole, since such was the condition im- 
posed by the shipp»r; and that it was, in fact, the in- 
tention of the Claimanis that such should be the effect 
of the acceptance; but the reservation was intended 
only as a ruse de guerre to guard against the effects of 
hostile capture. _,° 


There is certainly nothing illegal in resorting to de- 
vices to elude hostile capture; and where it can be 
clearly shewn tha property is really neutral or friendly, 
its being covered under hostile habiliments for the pur- 
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pose of evasion, will not necessarily subject it to condem- 


FRANCES, nation, But the evidence must be less equivocal than 
fpurnaM that relied on in this case. The property was already 

& man- captured and libelled as liable to American capture, 
potpH’s when the Claimants’ letter of the 19th September was 
CLAIM.) written. ‘l'o receive such evidence, under such circum. 


BOYER, 


stances, to so critical a point, would be to surrender 


MASTER. eyery belligerent right to fraud and imposition. The letter 
—-—— of the 22d of August must, therefore, be taken on its plain 


import, and such effect given te it as its words imply. 


This letter contains an express exclusion of the goods 
ung consideration; but it is contended tliat, as 
Thompson’s letter left them no latitude, but obliged them 
either to choose or refuse the whole, their acceptance 
of part cast on them the preperty in the whole. 


But we are of opinion that such was not the effect of 
this act of the Claimants. The consequence of sucha 
doctrine would be that where a property is to be ac- 
quirea upon a condition performed, the condition may 
be rejected, and yet the property acquired. It certainly 
pet it in the power of the shippers either to cast the 
whole property upon the Claimants, or resume the pro- 
perty, and make the consignee accountable for that 
which had come to his hands. Falconer, Jackson & 
Ce. upon the arrival of the Frances, had she not been 
captured, would have had an undoubted right to de- 
mand the shipment made by her, on the ground of the 
Claimanis’ not having accepted it within the time limi- 
ted: and it would have beenin vain for the Claimants 
to have contested their right, whilst they held the letter 
ofthe 22d of August, and Thompson’s instructions on 
the subject of the acceptance, If, then, it rested with 
Thompson or his agent to retain the property in this 
shipment, or cast it upon the Claimants, the consequence 
is, that the legal interest still remained in the shippers. 


This conclusion on the state of interest in the par- 
ties, renders it unnecessary to consider the argument 
urged to except this case from the rule relative to chan- 
ges of property in transitu: and we hope it will be, at — 
all times, recollected that the reasoning in this case is 
not founded on the implied admission of the distinction 
taken by the Claimants’ counsel on this subject, 
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THIRTY HOGSHEADS OF SUGAR, £805. 
(Adrian B. Bentzon, Claimant, ) anes a 
v. 


BOYLE anv orTraers, 
Being the officers and crew of the privateer Comet. 








— 


Absent.... Toon. J. ‘ 


APPEAL from the sentence of the Circuit CourttTie produce 


for the district of Maryland, condemning 30 hogsheatds of an cnemy’s 
a : colony is to be 
of sugar, the property of the Claimant, a Danish sub- oonsidered as 


ject, it being the produce of his plantation in Santa hostile proper- 


Cruz, and shipped after the capture of that island by the ; selene’ ~ 


British, to a house in London for account and risk of the owner of 
the Claimant, who was a Danish officer and the second the soil, what- 
‘ . +, ever may be 
in authority in the govern:nent of the island before its pis nationat 
capture; and who, shortly after the capture, withdrew, comme 
and has since resided in the United States and in Den- 0, beet 
mark. Gy the articles of capitulation, the inhabitants may be his 
were permitted to retain their property, but could only Bice of resi 
ship the produce of the island to Great Britaie. This Ao istand in 
sugar was captured in July, 1812, after the declaration wale ty A 
of war by the United States against Great Britain, and the ad is 


libelled as British property. o be eonsider- 
' ed as an ent 
my’s colony. 
Harper, for the Appellant, made two questions, In deciding a 
question of the 


: oat ni .__ law of nati 
4. Is this case within the rule of the British prize this Court wilt 


Courts, that the produce of a plantation in an enemy’s Fespect the de- 
coantry shall be considered, while sach produce remains on ting 
the property of the owner of the soil, as the property of 

an enemy, whatever may be the general national cha- 

racter of the owner? 


2. If it be within that vule, is the rule to be consider- 
ed in this country as a rule of national law? 


4. Sir William Scott, in laying down the rale in the 
case of the Pham, 5 Rob. 26, 20, refers to the case of 
JSuffrow Catharina in 1783, and the reason of the rule 
seems to be that the proprietor of the soil incorporates 





: . [anny 
4 ‘ 





; s 
192 SUPREME COURT U. S. 


3@-umDs. himself with the permanent interests of the country, 
oF suGAR The rule is modern, and several exceptions have been 
v made toit. In the case of the Phenix the claim was 
BO¥LE made by persons of Germany for property taken ona 
A OTHERS. voyage from Surinam to Holland, and described as the 
produce of their estates in Sarinam, which was thena 
colony of Holland, with which Great Britain was at 
war, Germany being neutral. Sir Wm. Scott admits 
that if the estates had been purchased while Surinam 
was in the possession of the British, the case wold not 
have been within the general rule. So in the case of the 
Diana, 5 Rob. 60, ( Eng. Ed.) those who settled in De- 
marara while it was under British protection, were held 
. not to be within tie rule; and the case of the Vrow 
Anna Catharina, 5 Rob. 161, (Eng. Ed.) is another 
modification of the rule. These cases were excepted, 
because the proprietors had not incorporated themselves 
with the permanent interests of the nation. 

































In the present case Mr. Bentzon never incorporated 
himself with the interests of the British nation, either 
permanently or temporarily. The character was forced 
upon him against his will; he always disclaimed it. 
He was by birth, and always continued, a Danish sub- 
ject. He did not voluntarily purchase a plantation in 
the country of the enemy. When he purchased his es- 
tate Santa Crux was neutral. ‘The occupation of the 
island by the British was temporary ; it was neither per- 
manent in fact nor in law. Peace has restored the is- 
land to Denmark. Mr. Bentzon could not, by means 
of his estate in Santa Crux, incorporate himself per- 
manently with the interests of Great Britain. 


2. But if the case comes within the British rule, are 
be we to adopt that rule, and extend it to a neutral nation 
* which has never itself adopted it. 


It is but the ordinary case of a neutral carrving on 
his lawful trade with our enemy ; and has nothing in it 
contrary to the law of nations. 

The rule contended for is a mere arbitrary rule, cal- 
culated to extend the field of rapine and to increase the 
maritime power-of Great Britain. We have no interest 
in aiding those views. é 
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What is the law of nations? Not a rule adopted by 30HHDS. 
one nation only, but the law of nature, of reason, and 6¥ SUGAR 
of justice, applied to the intercourse of nations, and ad- v. 
mitted by all such as are civilized. What is there in . BOYLE 
the code of any other nation to support thisrule? It.is &ormERs. 
to be found only in the maritime code of Great Britain ; - 
which is not more binding upon us than that of any 
other maritime power. It can have no force with us, 
but in cases where the rule of reciprocity or of retalia- 
tion will justify its use. 



























But Denmark has never used nor acknowledged the 
rule; and, therefore, we cannot justly enforce it against 
her. But if this Court should adopt the rule, we trust 
it will be with the strictest limitation. 


PINKNEY, contra. 


By the capture of Santa Crux by the British, it im- 
mediately became the colony of an enemy. It is not 
necessary that the occupation should be perpetual ; for | 
the time it was indefinite, and during the occupation if 
was as much the colony of an enemy as any of his other 
possessions. 


If, then, Santa Cruz was an enemy’s colony, its pro- 
duce, while it remained the property of the owner of 
the soil, was the property of an enemy. Sir W. Scott, 
in the case of the Phoenix, 5 Rob. 21, (Eng. Ed.) says 
that the rule has been so repeatedly decided both in that 
and the superior Court, that it is no longer open to dis- 
cussion. No question can be made upon the point of 
law at this day. 


The opposite argument goes to show that if the pro- 
perty in the soil be acquired before the capture of the 
island, the owner would not be considered an enemy, al- 
though the island should remain permanently a British 
colony. 


The case of the Phoenix contains no exception to the 
general rule ; it is, however, said that the case of the 
Diana shows an exception ; but that was a mere ques- 
tion of domicil. The rule now under consideration was 
not discussed. 


VOL. IX%. 25 
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It is said that the party, in order to acquire the hose 


OF sUGAR file character as to the produce of his estate; must in- 


corporate himself with the interests of the enemy while 
the soil is in possession of the enemy. But the rule is 


& THERS. ;ot so. ‘There is no d fference whether he acquire the 
—-——— estate before or after it come into the possession of the 


enemy ; if he continues to hold the estate, he becomes 
immediately incorporated with the nation jure belli. 


But it is asked, is Great Britain to legislate fur other 
nations? Wesay no. But this Court will pay great 
respect to the English decisions on this subject ; especi- 
ally as the rule has been acquiesced in by all the nations 
of Enrope. Not one of them has remonstrated—not 
even Denmark. It has, therefore, the positive autho- 
rity of England, and the negative authority of all the 
residue of Europe. The rule is not harder than that of 
domicil, to which it is analogous. 


Harper, in reply. 


It is said that the rule is general, because al] the na- 
tions of Europe have acquiesced in the English deci- 
sions. Several reasons may be given for this appear- 
ance of acquiescence. It is a recent rule. No autho- 
rity’can be produced for it earlier than 1783, just at 
the close of the American war. Peace having imme- 
diately taken place, removed the cause of complaint. And 
as to the late war with France, no case of the kind ap- 
p avs to have arisen. The edicts of France, &c. hada . 
different bearing. It is said that the rule is analogous 
to that of domicil. But the rule of domicil rests upon a 
diff-rent principle—the principle of allegiance and the 
safety of the state. A man found in the enemy’s coun- 
trv at the breaking out of the war receives the protec- 
tion of that country, and is bound to do nothing to its 
injury ; and if he do not remove in a reasonable time is 
to he considered as having incorporated himself with 
the interests of that country. The rule of domicil is 
rather a rvle of municipal than of national law; and the 
principal ground of the rele is the necessity of prevent- 
ing treasonable intercourse with the enemy. It becomes 
a part of national law only when it is applied to neu- 
trals. It has no analogy to the rule now in question; 




















FEBRUARY TERM 1815. _ 495 





which was adopted merely to prevent the interference $0-HHDs. 


of neutral with belligerent rights. 


March 4th. Adsent....Topn, J. 


& OTHERS. 
MARSHALL, Ch. J. delivered the opinion of the Court ———_+.— 


as follows: 


The island of Santa Cruz, belonging to the kingdom 
of Denmark, was subdued, during the late war, by the 
arms of his Britannic majesty. Adrian Benjamin Bent- 
zon, an officer of the Danish government, and a pro- 
prietor of land therein, withdrew from the island on its 
surrender, and has since resid:d in Denmark. The 
property of the inhabitants being secured to them, he 
still retained his estate in the island under the manage- 
ment of an agent, who shipped thirty hogsheads of su- 
gar, the produce of that estate, on board a British ship, 
to a commercial house in London, on account and risk 
of the said A. B. Bentzon. On her passage, she was 
captured by the American privateer, the Comet, and 
brought into Baltimore, where the vessel and cargo 
were libelled as enemy property. A Claim for these 
sugars was put in by Bentzon; but they wege condemn- 
ed with the rest of the cargo; and the sentence was af- 
firmed in the Circuit Court. The Claimant then ap- 
pealed to this Court. be 

Some doubt has been suggested whether Santa Cruz, 
while in the possession of Great Britain, could properly 
be considered as a British island. But for this doubt 
there can be no foundation. Although’ acquisitions 
made during war are not considered as permanent until 
confirmed by treaty, yet to every commercial and bel- 
lig:rent purpose, they are considered as a part of the 
domain of the conqueror, so long as he retains the pos- 
session and government of them. The island of Santa 
Cruz, after its capitulation, remained a British island 
until it was restored to Denmark. 


Must the produce of a p'antation in that island, ship- 
ped by the proprietor himself, who is a Dane residing 
in Denmark, be considered as British, and therefore 
enemy property ? 








30 HHDs. 
OF SUGAR 
v. 
BOYLE 
& OTHERS. 
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In arguing this question, the counsel fer the Clai- 
mants has made two points. 


1. That this case does not come within the rule ap- 
plicable to shipments from an enemy country, even as 
laid down in the British Courts of admiralty. 


2. That the rule has not been rightly laid down in 
those Courts, and consequently will not be adopted in this, 


4. Does the rule laid down in the British Courts of 
admiralty embrace this case ? 


It appears to the Court that the case of the Phenix 
is precisely in point. In that case a vessel was cap- 
tured in a voyage from Surinam to Holland, and a part 
of the cargo was claimed by persons residing in Ger- 
many, then a neutral country, as the produce of their 
estates in Surinam. 


The counsel for the captors considered the law of the 
case as entirely settled. ‘Ihe counsel for the Clai- 
mants did not controvert this position. They admitted 
it; but endeavored to extricate their case from the ge- 
neral principle by giving it the protection of the treaty 
of Amiens. In pronouncing his opinion, sir William 
Scott lays down the general rule thus: « Certainly 
* nothing can be more decided and fixed, as the princi- 
§ ple of this Court and of the Supreme Court, upon 
very solemn arguments, than that the possession of 
« the soil does impress upon the owner the character of 
¢* the country, as far as the produce of that plantation 
« is concerned, in its transportation to any other coun- 


* «try, whatever the local residence of the owner may 





«be. This has been so repeatedly decided, both in this 
«<and the superior Court, that it is no longer open to 
discussion. Ng question can be made.on the point of 
«law, at this day.” 


Afterwards, in the case of the Vrow Anna Catharina, 
sir William Scott lays down the rule, and states its rea- 
son. * It cannot be doubted,” he says, « that there are 
transactions so radically and fundamentally national as 
to impress the national character, independent of peace 
er war, and the local residence of the parties. The 
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produce of a person’s own plantaticn in the colony of 30 HHps. 
the enemy, though shipped in time of peace, is liable to oF suGaR 


be considered as the property of the enemy, by reason 
that the proprietor has incorporated himself with the 


pe:'manent interests of the nation as a holder of the soil, &orweRs. 
and is to be taken as a part of that country, in that par- —-——— 


ticular transaction, independent of his own personal re- 
sidence and occupation.” 


This rule laid down with so much precision, does 
not, it is contended, embrace Mr. Bentzon’s claim, be- 
cause he has not ¢« incorporated himself with the perma- 
« nent interests of the nation.” He acquired the pro- 
perty while Santa Cruz was a Danish coluny, and he 
withdrew from the island when it became British. 


This distinction does not appear to the Court to be a 
sound one. ‘The identification of the national character 
of the owner with that of the soil, in the particular tran- 
saction, is not placed on the dispositions with which he 
acquires the soil, or on his general character. ‘The ac- 
quisition of land in Santa Cruz binds him, so far as 
respects that land, to the fate of Santa Cruz, whatever 
its destiny may be. While that island belonged to Den- 
mark, the produce of the soil, while unsold, was, accord- 
ing to this rule, Danish property, whatever might be the 
general character of the particular proprietor. When 
the island became British, the soil and its produce, 
while that produce remained unsold, were British. 


The general cothmercial or political character of Mr. 
Bentzon could not, according to this rule, affect this 
particular transaction. Although incorpsrated, so far 
as respects his general character, with the permanent 
interests of Deumark, he was incorporated, so far as 
respected his plantation in Santa Cruz, with the perma- 
nent interests of Santa Cruz, which was, at that time, 
British ; and though as a Dane, he was at war with 
Great Britain, and an enemy, yet, as a proprietor of 
land in Santa Cruz, he was no enemy :'he could ship 
his produce to Great Britain in perfect safety, 


The case is certainly within the rule as laid down in 


the British Courts. The next enquiry is: how far will 
that rule be adopted in this country ? 
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$0unps. Thelaw of nationsisthegreat source from which we dg- 

OF 8UGAB rive those rules, respecting belligerent and neutral rights, 

v. which are recognized by_all civilized and commercial 

BOYLE states throughout Europe and America. This law is in 

AorHeRS, part unwritten, and in part conventional. To ascertain 

-——— that which js unwritten, we resort to the great princi- 

ples of reason and justice: but, as these principles will 

be differently understood by different nations under dif- 

ferent circumstances, we consider them as being. in some 

degree, fixed and rendered stable by a series of judi- 

,. Cial decisions. ‘The decisions of the Courts of every 

country, so far as they are founded upon a law common 

to every country, will be received, not as authority, but 

with respect. ‘The decisions of the Courts of every 

country show how the law of nations, in the given case, 

is understood in that country, and will be considered in 
adopting the rule which is to prevail in this. 





Without taking a comparative view of the justice or 
fairness of the rules established in the British Courts, 
and of those established in tiie Courts of other nations, 
there are circumstances not to be excluded from con- 
sideration, which give to those rales a claim to our at- 
tention that we cannot entirely disregard. The United 
States having, at one time, formed a component part of 
the British empire, their prize law was our prize law. 
When we separated, it continued to be our prize law, 
so far as it was adapted to our circumstances and was 
not varied by the power which was capable of chang- 
ing it. ' 

It will not be advanced, in consequence of this former 
relation between the two countries, that any obvious 
misconstruction of public law made by the British 
Courts, will be considered as forming a rule for the 
American Courts, or that any recent rule of the British 
Courts is entitled to more respect than the recent rules 
of other countries. But a case professing to be decided 
on ancient principles will not be entirely disregarded, 
unless it be very unreasonable, or be founded on a coh- 
struction rejected by other nations. 


The rule laid:dewh ia the: Pheonix ic. caidto-bo 6 


recent rule, because a case solemnly decided before the 
lords commissioners in 1783, is quoted in the margin 
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as its authority. But that case is not suggested to have , 30 Haws. 
been determined contrary to former practice or former OF sUGAR 


opinions, Nor do we perceive any reason for suppos- v. 
ing it to be contrary to the rule of other nations in a. BOYLE 
similar case. & OTHERS. 





The opinion that ownersl:ip of the soil does, in some , 
degree, connect the owner with the property, so far as 
respects that soil, is an opinion which certainly pre- 
vails very extensively. It is not an unreasonable opi- 
nion. Personal property may follow the person any 
where; and its character, if found on the ocean, may 
depend on the domicil of the owncr. But land is fixed. 
Wherever the owner may reside, that land is hostile or 
friendly according to the condition of the country, in 
which it is placed. Its no extravagant perversion of 
principle, nor is it a violent offence to the course of hu- 
man opinion to say that the proprietor, so far as 
respects his interest in this land, partakes of its char- 
acter; and that the produce, while the owner remains 
unchanged, is subject to the same disabilities. In con- 
demning the sugars of Mr. Bentzon as enemy property, 
this Courtis of opinion that there was no error, and the 
sentence is affirmed with costs. 








EVANS v. JORDAN ann MOREHEAD. 1815. 
ib Pe March = 2. 





Absent....Topp, J. 


This was a case certified from the Circuit Court for The act of 
the district of Virginia, in which the judges were divid- Jaonary, 1808, 
ed in opinion upon the question, whether after the expi- “one P. 
ration of. the original patent granted to Oliver Evans, a vans, aoes not 
general right to use his discovery, was riot so vested in 3{N"7" | 
the public as to require and justify such a construction of rected his me- 
the act passed in January, 1808, entitled «an act for the chinery be- 

lj . “Bs ° * tween the ex- 
relief of Oliver Evans” as to exempt from either single piration of his 
or treble damages, the use, subsequent to the passage of ld patent and 
the said act, of the machinery therein mentioned, which yo “0s 
was erected subsequent to the expiration of the original to use it after 
patent and previous to the passage of the said act. The ‘he suing of 
act (vol. 9, p. 20.) authorizes the secretary of state to — 
issue letters patent to Oliver Evans in the manner and 


form prescribed by the general patent law, granting to 
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EVANS him for the term of 14 years the exclusive right of mak- 
v. — ing, using, and vending for use the machinery in ques- 
JORDAN tion, * provided, that no person who may have hereto- 
& more- “fore paid the said Oliver Evans for license to use his 
HEAD. ‘said improvements, shall be obliged to renew the said 
** license, or be subject to damages for not renewing the 
, “same; and provided also, that no person who shall have 
«used the said improvements, or have erected the same 
** for use, before the issuing of the said patent, shalt be 
“liable to damages therefor.” 





Harper, for the Plaintiff. 


The former patent of the Plaintiff having expired, 
congress, in consideration of the particular circu: stan- 
ces of his case, authorized a new patent to issue for ano- 
ther term of 14 years. Between the expiration of the 
old and the issuing of the new patent, the Defendants 
had erected and used and continued to use the Plaintiff’s 
machinery in the manufacture of flour, contencing that 
they were protected by the proviso of the act of January 
ist, 1808. 

We contend that the proviso does not authorize them 
tocontinne the use of themachinery after the issuing of the 
new patent, but merely protects them from damages for 
having used and for having erccted for use the maghine- 
ry in question, prior to the issuing ofthe new patent. 


The second patent was intended to place Evans in 
the situation in which he would have been if the first pa- 
tent had continued in force, «xcept as to his right to 
damages for acts done in the intermediate time between 
the first and second patent. Ifthe Defendants chose to 
continue to use, the machinery after the new patent, they 
were bound to,pay for the right to use it. 


E. I. Leg, and P. B. Key, contra. 


af the construction contended for on the other side be 
correct, the proviso was wholly useless, because the De- 
fendants needed no such protection. F.vans could have 
no claim against them for acts done after bis patent had 
expired, and before the issuing of the new patent. The 
Defendants had a full and perfect right ‘o erect and use 
the machinery. A law to oblige them now to abandon 
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their property or to pay what Mr. Evans may chuse to EvANs 
exact, is in the nature of an expost facto law ; and al- 
though it may not be absdlutely unconstitutional, yet is JoRDAN 
so far within the spirit of the constitution, that this & more- 
Court will not give suck a construction to the proviso, 


if it can possibly be avoided. 


person who shall have erected the machinery 
damages therefor. The Defendants had 


be liable to 


erected the machinery for use, and are consequently not 
What can the proviso mean, unless to 
give those who are in the situation of the Defendants the 
right to use their own machines lawfully erected? The 
inventions had become public property ; every one hada 
Congress did not mean to take away 
_ that vested right from those who had availed themselves 
of it. To deprive a person of the use of his property is 
equivalent to depriving him of the. property itself. Con- 
gress could not mean to do this. 
the act such an equitable construction, as will give effect 


liable therefor. 


right te use them. 


to the proviso. 


Harper, in reply. 


The words of the proviso are clear and explicit, and 
admit not of construction. The legislature may have 
supposed that the new patent, which was intended to be 
a continuation ofthe old one, might have subjected those, 
who had already erected the ina 
intended to guard against them. 
under the law, under which the patent issued, this would 
not have been the effect—but it is sufficient if tlie legisla- 
ture supposed it would have been. 
show the motives of the legislature—if their words are 
clear and explicit, there is no room for construction. 
The acts which are protected by the proviso are acts 
done before the issuing the patent; the opposite counsel 
contend, that the legislature, when they said «+ before,” 


meant after. 


a 


The proviso says that no 


use, shall 


This Court will give 


hinery, to damages, and 
It is. not certain that 


We are nt bound to 


The proviso is too plain to bear an argument. 


March 4th. Absent....Toop, J. 


v. 


HEAD. 





Wasnineton, J. delivered the opinion of the Court 


as follows : 
VOL. L%. 


26 
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EVANS The question certified to this Court, by the Circuit 
v. Court for the district of Virginia, and upon which the 
JORDAN opinion of this Court is required, is, whether, after the 
& more- expiration of the original paient granted to Oliver 
BEAD. Evans, a general right to use his discovery was not so 
— vested in the public as to require and justify such a con- 
struction of the act passed in January, 1808, entitled 
«‘an act for the relief of Oliver Evans” as to exempt 
from either treble or single damages, the use, subse- 
quent to the passage of the said act, of the machinery 
therein mentioned, which was erected subsequent to the. 
expiration of the original patent and previous to the pas- 
sage of the said act. y 





The act, upon the construction of which the judges of 
the Circuit Court, were opposed in opinion, directs a pa- 
tent to be granted, in the form prescribed by law, to Oli- 
ver Evans for 14 years, for the full and exclusive right 
of making, constructing, using, and vending to be used, 
his invention, discovery and improvements in the art of 
manufacturing flour and meal, and in the several ma- 
chines which he has discovered, invented, in:proved, and 
applied to that purpose. 


The proviso upon which the question arises is in the 
following words: provided, that no person who may 
have heret« fore paid the said Oliver Evans for license to 
use the said improvemeRts, shall be obliged to renew said 
license, or be subject taglamages for not renewing the 
same ; and, provided also. that no person who shall have 
used the said improvements, or have erected the same 
for use, before the issuing of the said patent, shall be li- 
able to damages therefor.” : 


The language of this last proviso is so precise, and s@ 
entirely free from all ambiguity, that it is difficult for 
any conrse of reasoning to shed light upon its meaning. 
It protects against any claim for damages which Evans 
might make, those who may hve used his.improvements, 
or who may have erected them for use, prior to the issuing 
of ‘is patent under this law. The protection is limited to 


acts done prior to another act thereafter to be performed, | 


to wit, theissuing ofthe patent. To extend it, by constrac- 
tion to acts which might be done subsequent to the issuing 
of the patent, would be to make, not to interpret the law. 
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The injustice of denying to the Defendants the use of Evans. 
machinery which they had erected alter the expirationof =v, 
Eyans’s first patent and prior to the passage of this law,. JornpaN 
has been strongly urged as a reason why the words of & morE- 
this proviso should be so construed as to have a pros- HEAD. 
pective operation. But it should be recollected that the 
right of the Plaintiff to recover damages for using his 
improvement after the issuing of his patent under this 
law, although it had been erected prior thereto, arises, 
not under this law, but under the general law of the 
2ist of February, 1793.* ‘The provisoes in this law 
profess to protect against the operation of the general 
law, three classes of persons; those who had paid 
Evans for a license prior to the passage of the law; 
those who may have used his improvements ; and those 
who may have erected them for use, befure the issuing of 
the patent. 





















The legislature might have proceeded still further, by 
providing a-shicld for persons standing in the situation 
of these Defendants. It is believed that the reasonable- 
ness of such a provision could have been questioned by 
noone. But the legislature have hot thought proper to 
extend the protection of these provisoes beyond the issu- 
ing of the patent under that law, and this Court would 
transgréss the limits of judicial power by an attempt to 
supply, by construction, this supposed omission of the 
legislature. The argument, founded upon the hardship 
of this and similar cases, would be entitled to great weight, 
if the words of this proviso were obscure and open to 
construction. But considerations of this nature can nev- 
er sanction a construction at variance with the manifest 
moaning of tle legislature, expressed in plain and unam- 
biguous language. 


The argument of the Defendants counsel that unless 
the construction they cantend for be adopted, the provi- 
s0 is senseless and inoperative, is susceptible of the same 
answer. 


ate Oe Sof the act of 21st of February, 1793, which is the only i 

at act which gives damages for vivlation of the patent right, is repe 

jthe 4th § of the act of the 17th of April, 1800, vol. 5, p. oh 3d ot which 

act gives treble damages, for the violation of any patent granted pursuant to 

that act, or the act of 1793. 


ZVANS 
v. 
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Whether the proviso.was introduced from abundant 
caution, or from an opinion really entertained by the le- 


yJorDAN -gislature that those who might have erected these im- 
& morE- provements or might have used them prior to the issuing 


HEAD. 








of the patent, would be liable to damages for having done 
so, it is impossible for this Court to say. It is not 
difficult however to imagine a state of things which 
migit have afforded some ground for such an opinion. 


Although this Court has been informed, and the judge, 
who delivers this opinion knows, that the former patent, 
givento Evans had been adjudged to be void by the Circuit, 
Court of Pennsylvania, prier to the passage of this law,) 
yet that fact is not recited in the law, nor does it appear 
that it was within the view of the legislature: and if that 
— right had expired by its own limitation, the legis- 
ature might well make it a condition of the new grant 
that the patentee should not disturb those who had vio- 
lated the former patent. This idea was certainly in the 
mind of the legislature which passed. the act of the 2tst 
of February, 1793, which after repealing the act of the 
10th of April, 1790, preserwes the rights of pateutees 
under the repealed ‘Taw only in relation to violations 
commitied after the passage of the repealing law. 


If the decision above mentioned was made known to 
the legislature, it is not in#possible but that a doubt 
might have existed whether the patent was thereby ren- 
dered void ab initio, or from the time of rendering the 
judgment ; and if the latter, then the proviso would af- 
ford a protection against all preceding violations, But 
whatever-might be the inducements with the legislature 
to limit the proviso, under consideration; as we find it, 
this Court cannot introduce a different proviso totally 
at variance with it in language and intention. 


It is the unanimous opinion of this Court that the act 
passed in January, 1808, entitled « an act for the relief 
of Oliver Evans,” ought not to be so construed as to ex- 
empt from either treble or single damages, the use, sub- 
sequent to the passage of the said act, of the machinery 
therein mentioned, which was erected subsequent to the 
expiration of the original patent, and previous to the pas- 
sage of the said act. Which opinion is ordered to be cer- 
tified to the Circuit Court for the district of Virgina. 

















FEBRUARY TERM 1845. 
CARGO OF THE SHIP HAZARD 


v. Mareh Sd. . 


CAMPBELL anp orTHeErs. 


Absent....Topp, J. 
* 


APPEAL from the septence of the Circuit Court for Neutral cover 
the district of Georgia, affirming ‘that of the Circuit of Britstt pro- 
Court which condemned the cargo of the Russian ship Pf 
Hazard, as British property. proof refused. 


The Hazard was captured in December, 1813, about 
6 miles from the land of Amelia Island, by a boat from 
the United States Flotilla, and carried into St. Mary’s, 
in Georgia. The boarding officer, after examining the 
ship’s papers, returned them to the captain, and asked 
the captain’s permission to stay on board that night, 
which was granted ; and at the request of the captain 
the boarding officer assisted in piloting the ship over the 
bar of St. Mary’s river, and brought her to anchor, af- 
ter which he asked again for the ship’s papers and then 
declared his intention to take the ship to St. Mary’s. 
The captain in his protest states that the ship anchored 
nearer to the Spanish shore and harbour than to any 
other. The cargo was claimed in behalf of Luning, Go- 
gel & Co. of Gottenburg. 


Cuaron and P. B. Key, for the Appellants, con- 
tended, 


4. That in as much as Russia and the United States, 
had both adopted the principles of the armed neufrality, 
the principle, that free ships should make free groods, 
was, as between those two nations, to be considered as 
part of the law of nations, and that the cargo was protect- 
ed by the Russian flag. 


_ 2 That the capture was made within the territorial 
jurisdiction of Spain, and therefore void. 


5. That the boarding officer practised a ruse de guerre, 
not justifiable tawards a neutral. Fraud in war may be 
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cakGoor practised towarls an enemy, but not towards @ friend. 


Duponceau’s Bynkershoek, 15. ‘There ought to have been 


HAZARD a vis major on the/part of the Americans. They ought 


CAMPBELL order to capture 





not to have ig the vessel out of neutral waters in 
er. 


4, That the testimony was not sufficient to counteract 
the documentary evidence as to the interest of the Clai- 
mants. And, . 


5. That as the original German instructions from “ 
Luning, Gogel & Co, were taken away by the captors, 
and not produced on the trial, the Claimants ought to- = 
allowed time for further proof. 


Jones and PINKNEY, contra, insisted, 


4. That there was no foundation for the idea that 
there can be a law of nations in force between Russia and 
the United States, which is not equally in force between 
the United States and all other nations. The United — 
States do not contenf that by the law. of nations frea 
ships make free goods. 


2. That there is no foundation in fact for the al- 
legation that the ship was captured within the juris- 
diction of Spain; and if there was, Spain has not come 
plained. 


$. The artifice used, (if any was used) was perfectly 
justifiable. A neutral vessel must submit at all events. 
The deceit produced no effect of which the Claimants 
can complain. 


4. That the evidence of fraud, in the use of the names. 
of Luning, Gogel & Co. to cover this property was too 
manifest to requireargument. And, 


5. That in a case so clearly fraudulent as this, further 
proof ought not to be allowed. It is alleged that the 
German instructions have been fraudulently withheld by 
the captors; theircontents have been stated in sub- 
stance by the supercargo; and if they were here they 
could not alter the state of the case. 
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, a 
March 6th. Absent....TooD, J. « CARGO OF 
SHIP 
Lrvinaston, J. delivered the opinion of the Court as HAZARD 
follows : Vs | 
CAMPBELL 
The ship Hazard and cargo were libelled a8.prize of Soruexrs. 
war in the District Codrt of Georgia, where the latter ——-—— 
was condemned, and the ship restored to the master with : 
an allowance for freight. ‘This sentence being affirmed 
by the Circuit Court, an appeal as to the cargo was ta- 
ken to this Court, ; 


The cargo was claimed in behalf of Messrs. Luning, 


Gogel & Co. subjects of Sweden, and residing at Gotten- 


burg. It is impossible to look at the proofs in this cause, 
without bei:ig ateonce convinced that this house never 
had any interest in it. The papers found on board leave 
not the smallest doubt as to the hostile character of the 
property, which is als» abundantly proved by the witness- 
es who were examined in the-district Court. ‘The ship- 
ment was made by Mr. Worrall, a British merchant at 
Liverpool, and an English supercargo put on board by 
the name of Diggles, under whom Mr. Dalmer, who filed 
the claim, was to act as assistant supercargo. Between 
Mr. Worrall and Mr, Lowden, who makes some figure 
in this transaction, there is proved to éxist such an inti- 
mate connexion as to render the one chargeable for the 
declarations and acts of the other, so far as they regard 
this shipment. Mr. Lowden, in a letter to his corres- 
pondent at Charleston, which was on board of the Haz- 
ard, says—* There is tikely to be a great deal of business 
« done betwixt this and Amelia Island. ‘The vessel that 
‘this goes by has about 90001. worth on board. The 
“parties interested are my particular friends.’ Anda 
little further on—* It may perhaps be satisfactory to 
“know that we have full and unlimited authority from 
“a respectable house in Gottenburg, to make use of 
“their name upon any occasion whatever $ so that, in 
« case of capture or detention, the necessary proof could 
* easily be produced of the neutrality of the property.” 
Mr. Worrall writes to Mc. Smith, of Charleston, that 
“the Russian vessel Hazard, bound to Amelia dsland, 
«was laden by him in conjunction with some other 
“friends.” There was, also, a memorandum on board 
for the government of the supercargo, signed by Low- 


a debi s. 


careoor den, containin , among others, this ibstruction, # 
sume 6 you be hearted at sea by men of war or privateers, 
Hazard “you must aniformly declare the property to belung to 
v. « Luning, Gogel & Co. of Gottenburg, a8 it is represent- 
CAMPBELL * ed to be by the documents accompanying the cargo. 
Xorners, * Men.of war are apt to board under false colors, and 
——-—— “if you dont stick to the text, you may be deceived.” It 
may be asked heres why was the supercargo thas cau-" 
tioned to be on his guard, unless he was in the secret,ags © 
he doubtless was, that the documents were colorable, and la 
the property in fact British? Bs S 
eee 
Mr, Dalmer, in the claim interposed by him for. the? oe 
cargo, does not swear to itsmeutrality, but only that the 
gentlemen at Gottenburg are owners thereof, as far as~ 
he is informed ; and it is deserving of attentiom that Mr, ~~ 
Diggles, the supercarg), not only dves not anite with pari 
assistant supercargo in filing this claim, but, on bei ' 
broaght before the commissioners, refuses to be sworn or 
examined as a witness in the cause. On his examination, 
sometime afterwards, before the district judge, he states 
that * he is wot acquainted with the owners of the cargo 
«or any part of it, and cannot swear that Luning, Go- 77 
«6 wel & Co. are the owners: that he received |is instruc. 
«tions from Mr. Worrall as agent of that house.” 


There was a short letter of instructions on board, to 
Diggles and Dalmer, dated 8th October, 1813, and pro- 
ved to be signed by Luning, Gogel & Go. but the body 
of which must, no doubt, have been written by Mr. Wor- 
rall, or under his direction. 


Now although the invoice be made out in the name 
and for the account and risk of Luning, Gogel & Co. and 
a letter of instructions signed by them was found =. 
board, it would be giving more weight to these fi 
documents than they are entitled to, ‘should we Say, that 
they have satisficd us, notwithstanding the mass of evie 9 
dence which this cause presents to the contrary, that the. ed 1 
property was other than British through every stage 
this transaction. Indeed, the advocates of the Appel- » 9) 
lant, despairing to convince the Court of its neutrea #4) : 
rely principally on an irregularity in the capture, and 
on a suppression by the captors of a letter of instructions 
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‘in the cause, it could not possibly do the Appellant any 
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* sr 4 | 
é‘ “* - . ’ HAZARD f 

The capture it is alleged was made within ithe limits  ‘»v, Pes, 

and jurisdiction of Spain. Of this there is no sufficient caMPBELL 

evidence, which renders it unnecessary to say what influ- &oTHERS. 

ence that fact, if established, might have on the #timate ——-—— 

decision of the Court. ‘The stippression of the paper in 

question is also very imperfectly made out ; and ifit had ‘ » 

been brought into Court and formed partof the evidence 



























good ; for a paper merely signed by Luning, Gogel & 

and converted into a letter of instructions by Mr, 

all, in Liverpool, to FA his own purposes, as must 

have been the case here, could have but little effect in re- 

moving any one of the numerous déubts which the cir- 
cumstances of tlijg, case. are so well calculated to excite. 


A motion has also been made for an order for further 
proof. If the Court entertained any difficulty as to the» 
reality of this transaction, or believed that Messrs. Lu- 
ning, Gogel & Co. could prove that they were, infact, 
the owners of this property, perhaps it @ight listen to 
the application late as it is; but believing,.as it does, ~ SP gs 
that the evidence, as it now stands, is not susceptible of 
any satisfactory explanation, and that the captors have 
made out a clear title to the whole cargo shipped by Mr. 

Worrall, it cannot, in justice to them, make any such 
order. ' 


' The sentence of the Circuit Court is, therefore, unan- ; 
imously affirmed with costs. * 








SHIP SOCIETE, Marrinson, MASTER: 4845. 


P : Mareh Sd. =< 





Absent....Tonpp, J. 


APPEAL from the sentence of the Circuit Court gy . sentrat 
for the district of Georgia, affirming the decree of the vessel be cap- 
district Court which allowed freight pro rata itineris, to ae eee 4 
the Swedish ship Societe, captured on her outward voy- tgs tian diag: 4 
VOL. IX. 27 , eS 
a . 


masTea. Island was to 


——-——= cargo pence halfpe 

ian i go'Ame- a ago a al and in the same Deportes: | 

rying a ne other goods, ota od 
which is te a 

seen Ranga g8Sonns forte shipjownery ‘ 

ter-party the ‘ 

outward eurgo Contended, that the freight ought to have been given 

free of freight, according to the o ordre Hb yp ae ba be a 

but the home- assessors as ow. 

ward cargo is 4 ~ 

pcliy 8 * : Swann, stated that he wished bo ine 

asec rtuined by the cargo of the Societe in beh nd 

‘the cargo, yet cPews of the United States brig Pe and Enter: 

the Court BA ot as having been concerned in her capture ; and was 

not.certain whether this,Court would now receive the 


claim, or whether it should be presented to the Court 
as ,» * “4 


Pr. cn Tux Court, said that it must be laid before the Cir. 


This Court cuit Court. 

will not alow ; 

ep: aaabe Fo March 6th. Absent...POnD,- J. 
here, but will 

remand the 


_aesogy Bey et Ch. J. delivered the opinion of the Cotrt ® 

Cireuit Court, as follows ’ 

where it may ; ™ 

emer William Little, a naturalized citizen of the United 

States, entered into a charter-party with Magnus Mar- » 
tinson, master of the Swedish ship, called the Societe } 
at London, onthe 10thday of November, 1813, wher Sy 
by the said Martinson let,and the said Little took the © 
said ship to freight for the voyage and on the 
mentioned i in the chiirter-party. 


It was agreed, among other things, that the vou 
should take on board a cargo, prepared for her indh 


Thames, and deliver it at Amelia Island, freight free, 
At Amélia Island she was to take on board such return — 
cargo as might be tenderéd to her. If she could 

be loaded there, she was to proceed to-such port in 


* 
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we 


a uld direct, be : 


ent of Little should dire ° 

There hgh. pov nal 
stipulations, ‘and it was that on 
return should be a sum specified i in the charter- Np 
arty, re what would have been paid : 
reight on the return alone had it ue — ’ 
_ uncomected with the outward voyage, ™ E ° 


- @n her voyage te Amelia Island, the Societe _- 

captured by an ariged vessel of the United and 

_- brought into the district of Georgia, where the was 
: livelied and condemned as — property. ; 


PA claim for freight was interponed a the m of 
the Societe, and the district Judge: ap inted 
sioners to asc the value of the freight on the voy- 


age to Amelia , aud-decreed freight conformably + 
to their report. 


ra 


The Claimant of the carge and the mastey r of the ship 
both appealed to the Circuit Court, where t gn 


of the district judge was, in all th 
that sentence * appeal was lB is Gout. ut: > 


The cases alreaily decided in this Court-on the a 
tions of domicil and trading with the enemy. having 
completely settled this case, so far as repected the claim 
to the cargo, that part of the sentence i is aflirmed with- 
out opposition. 


On the part of the master, it is contended, that his’ 
right to freight ought to be measured by his'ciarter- 
party, not by any estimated value of the freight on fhe 
voyage to Amelia Island. 


Had the charter-party contained any stipulation for 

freight to Amelia Island, that stipulation would unques- 

tionably have governed the Cort. But the outward \_ # «- 

cargo was to be delivered. freight free. So far, then, . 
as the case is controlled by the express stipulations of 
- the charter-party, the vessel is entitled to the’ vee 

freight on a return cargo never taken on board, or 

nothing. e. 


The Court knows of no case of capture whdbost 
; ot. 


Ps , 





we ee 
neutral v hess sight for ac 
OF sottere; taken Wi tr "There is no lien oh one ¢ 
4 a freight may accrueon another, ‘The Court can 
ce rceive no principle on which a cargo’ to be 
che fee pylon free can be burthened the freight | 
i —— bé paid “on a cargo to be afterwards taken on A 
7 | In this ease, toe, no sum iffigross is to be paid for freight, — 
+ but a sum depending, on the quantity and quality 0 + 
return cargo. As between the captor and neutral own. ~ 
er, the Gourt catinot consider this a¥ one entire voyage, . 
but as distinct outward and inward voyages. | 


4 


4 Pe ‘s 
If the claim to frei ight én the return voyage, not cé 
at the time of capture, cannot be sustained, 
perceives novother rule which could have been 
deal than.that which the district @ourt did adopt. 
Freight has been allowed on the whole voyage'to Ame-\" 
lia pent ason a X i tai meruit. A 


Tobie a having! afpealed, no question can Je 
arise on the propriety of having allowed the ship any — 
freight whatever. Bre Court, however, will say, that — 
it is satisfied with the allowance which is made, and | * 
which i is certainly an equitable one... en 


wi 
i 
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ti 


The sentence is affirmed with costs. 

The officers of the Rattlesnake and Eiaterprivey arm-— 
ed vessels of the United States, offered a petition to this 
Court to be permitted to claim for thems d eel . 
crew a share of the prize in the case of the"Sociéte ; al- 
ledging that they are entitled equally. with the officers 
and crew of the Gun-boat by whom the said cargo was — 
libelled ; which petition ee rejected, and the claimwas = 
not received ; ; it being the*opinion of this Court that the a 
claim. of the petitioners must be made in the Citcuit.7g 
» Court, to which the ade is remanded. 4 
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et 

se 
Absent..Tovo, J. 


, “pHs was a case certified from the Circuit Court for) 
i tlie Mistrict of New York, im which the opinions 
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Be uit was an abtion.of debt brought by the Uni ed. 
against Giles, late‘marshal of the distriétjof 


and his surétiesy*upon. his official bond, - 
Tusuary, 1801, the conditiof of which w 
ereas the above bound Aquila Giles Natt 
po ted the marshal, in and for the New ¥ 
in pursuance of the act, <° an atgito | 
sjtdicial Courts of the United 8 Statesfn 


og gmt of the Seer: prcartmers scl a 


said Aqujla Giles shall,’ 


bimself and. by - St 
tis, faithfully exeeute all lawful precepts d eo 
marshal of the said district underthe @iutho + the ties i 


United States,fahd true returns make, and in 

well andi@Ply ‘and without malicewr partiality, perforin 

the duties of the office of marshal, in and forthe said die on 
district of New York, during his continwance in “said sithough pr 

office, andtake only his lawful fees, then gmoney ona 
obligation :o be-void, or else to remain in ful shal’s tiaute 


‘ virtue.’’ * after vce wok 
te ~cution of the 


The wae pleaded performanee: .. ‘refilica- pos Whe - 


tion set forth six.breaches of the condition of the-bond. ‘ther the sure-) J 


eee 

4. Thatithie United States having, i in Mays ie, re- atte eg 
covered judgment in the district Couptagainst one John & ee 
Lamb for the sum of 127,952 dollars aid 99 cents; debt, duty, “du ak . 


and 20-dollavs damags, a writ of fiert_ facias, was there- i A 
ey 


sie 
ae 


upon issued and delivered to the Defendant, Giles, then nis 
being marshal, upon which he returned in August, 1799, for mon 

that he’ had taken goods and chattles to the value of 50 Shechs oe 
dollars, whick remained ungold for want. buyers, val from 
whereupon p.avrit of venditiomt eatpouas and 3, mon a 
was issued and deliveged to the said Defendant, » Of remainedinhis 7a 
the 9th of January, 1800, by virtue whereof he sald the lmids at y 
said goods and chattles for 50déflars, which sum he re-;. a ne 


ceived ; and also, by virtue of the said writ, sold lands The comptrok 


of Lani to the amount of 60,000 dollars, which sum he "*"° - 


received and continued to hold until the Ast of tee oct direct gh 4 
41801, when he converted the same to as own use, sy . 
rary to the tenor and effect, of the condition haz, 

ond 


a 





O ’s; which he received on ms 
a RS. 20thday of pF Agee £801, and on that Sone 4 
~— -—— Same to his ownuse, Conttary togthe tenor and *Y 
Pat eh oes the condition of the afer. ant 
‘ +. 
32 ‘That onthe 27th of I o 1800, the con y ‘* 
aaa "ot the treasury of the United States directed the De-' 
avail himseli fendant, Gilesyto pay inte’ the office of upt and de-* % 
=S ia the posit of the bank ofthe United States, at New York, to, © 
having ae of the payers the ircaguace the United © 
teditasa art all such-s wipney as should made ‘a 
ba ame Foperty of ‘Lomb, hy virtue of the aforesaid writ,” ~ 
tie tress che the Defegdant, Gilcs, afterwards, onthe 23d of 7 
che De Buea & December, 1800, by virtue. of that writgold other lands 
cam, ut the tri- Of Lamb, to the amount of 60,000 dollars, w, he re- 

‘ al t Pi - ceived on the 15th of January, 1801, but has not paid the: 7 
debt due to Same@,.nor any. part. thereof, into the said oflice of dis.” 
by the U. ¢ @pd deposit in.the manner directed, contrary to 

et sles the tenor arid éffect of the condition of his said bonds», 
mate lon ? 
| the acemapting 4 That « e Ast of February, 1801, the- Deena, : 
ations of the Giles, being” maushal as aforesaid, ™ his hands as 
wes) sad marshal, 14 bonds, the Property of the United States, 
jected, exo.petParticularly describes) and’on ‘that day converted the 
ra a ee Samesé¥ehis own use, contrary to the tener and effect of 
By ahe statute, the condition of his bond aforesaid. eae 
5. That the Defendant, Giles, having, int September, © 
1800, made the sun of 309 dollars and 87 cents, by vir- 
tue of a fieri facias, in hbehalfeof the United oe 
against one Richard Capes, and having received t 
same, erted it tohis own use ont! of Febr 
480t, cay. thegen@P and ae he conditi 
his bend: 4 
.f ‘Ts 
6.. That the Defendant, Giles, a. so ase 
the.several sums of money before mention re 
the same in his hands until the 27t/ of Marehy18049) 
= he was duly removed and dismissed from his ofice-0 
** marshal, and ceased to be marshal of the New York: ‘ise 
trict, and bas #efained the said several sums of money) 
ei. ae in*hishan;'s ever since. That on the 2d of June, ae 
| he was duly notified accondiag t ‘to law, by the compfro sar 
i — = 
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vouchers for the expenditure.of ail moni eFC 
him as marshal of the New York districty b 
rendered the same; o@mtrary to the tenor and 
the coniitien of liis bond aforesaid. 


The Defendants rejoined, 


4. To the first breach, that the Defendant, Cay 
ceived the sum of 50 dollars, and sold the lands of L 
for 30,000 dollars and no more. _ That by the order 
the comptroller of the treaty of the United § 
received on the 10th of December, 1800, from the ’ 
sers 11,000 dollars, and no more, in cash, in 
said sum of $0,000 dollars, and took from , by the 
like orders of the said comptroller, their respective bonds 
and mortgages, 36 in number, for 19,000 ‘dollars being 
the residue of the said sum of 30,000 dollars. on 
™ that day the United States were justly inde the 
~ i Giles, in-the sum of 20,000 dollars, for 
aan him at.their-request for their use, and for fees justly 
nt, by them to. him as marshal, and for perform: 
ed by him for ‘them*at their request, retained 
in his hands the said sums of 50 dollars, and 11,000 dol- 
lars, as it was lawful for him to do, in part payment and!” 
satisfaction ofthe sum of 20,000 dollars 80 to him 
from the United States, and then and there delivered to 
the United Statess the said several bonds and mortgages 
in full payment and satisfaction of the said residue of the 
said sum of 30.000 dollars. Without that, that he donvert- 
ed t6 his own use the s#id sums of 50 dollars and 60.000. 
dollars, in the replication, in assigning the: 
- a or any part thereof in manner a 
otherwise than by.retainin® the said sum 
& lars‘and 11,000 dol} te as aforesaid. 


oct Tite second breach, they say. that on thesarth 
inbers 1800, the Defendant, Giles, by virtue of 
aid writ, sold other lands of the said Lamb for the 
sum of 29.585 dollars and 30 cents, and m6 more, and 
thatBy order of the comptrollerhe received fromthe © 
purchasers only the sum of 10.000 dollars, and . rhe 
their bonds and ~~ in nambery’ for the pay- 


# 





i Gc. wherefore he itela: : 
ne FS a part of the 10,000 dollars 
in part | nt and ‘satisfactigm of the said sum of 
20,000 | rs 7 and paid to the United States the sum - 
of 1,050 dallars the residde of the said sum of 10,000 
» ‘and delivered to the United States the 30b : : 
mortgages aforesaid in full payment and satisfaction —__ 
nti ad) ‘supv of 29,383 dollars and 30 cents; 
thout that, that the said Giles converted to his own ~~ 
Fuse, &c.. otherwise. than by os the said —_ a 
weep dollars as aforesai be 


‘gs. To the third breach, they say, that the said Giles’ 
did not negeive $9,000 dollars, parcel of the said 60,000 — 
dollars, but that he received in all the sum of 24,000 dol- 
lars only from the buyers of the lands of the said John. 
Lamb ; and thatthe United States were on the said 15th 
of Ja + 4801, justly indebted to the said Giles, in 
the si ‘of 22,000 doliars, wherefore he did not pay the. 
said sum ef 24,000 dollars or any part thereof into’ the 

' office of di t and deposit of the bank of the United 
States, kc. Mit then and there retaingd the same in his 
own hands, as it was law Cay for him to do, &c. 


+. Tivilic fourth breach, they say, that#he-said Giles, 
on the 4st of February, 18041, delivered the said bonds _ 
to, the attorney for the United States—without that;*imt © 
he converted them to his own use, &c, 


5. To the fifth breach#.they ay, that on the sth 
January, 1801, the United States were justly indebted.t 
Giles, sum of 22,000 dolla » wherefore he retaing "he ‘ 
the saidStim of 309 dollafs‘and $ "eents,4 in part payarit a 
and satisfaction of the said sum 000 dollars ; with i 
out that, that he otherwise conve the same to his ow 
use, &c. a : 


6..To the sixth breach, they aver, that Giles aarti 
der his accounts to the auditor on the 10th of Octobery 
4804,.as he was required to de. & 2 
i, 
To these Rejoladers, thereswere general sur-rejolnieaeys 


= 
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dnd issues, éxcept as tothe rejoinder to the. third breach ; v. brine: a : 

upon which the Plaintiffs took issue as to 39,000 dollars, =v. bi 

and demurred as to the retainer of the 21,000 dollats, GxuEs 

upon which demurrer the Court gave joigam for the &0TmERSS 

United States. ——— 
The jury found a special verdict which stated in sub- 

stance, as follows: 


1. As to the first breach, they find that the Defendant, 
Giles, was authorized by the officers of the treasury de- 
partment of the United States, in executing the aforesaid 
writ of fieri facius to sell the lands of the said John 
Lamb, on the following terms, viz. one fourth of the 
purchase money te be paid in cash, one fourth with in- 
terest in 2 years, one fourth with interest in 3 years, and 
the residue with interest in 4 years from the day of sale, 
to be secured by bonds and mortgages ; and was direct- 
ed by the comptroller of the treasury, on the 47th of 
December, 1800, to pay over all monies he might receive 
therefor into the ofice ef discount and deposit of the 
bank of the United States, i the city of New Yerk, to - 
the credit and account of the treasurer of the United 
States. ‘That the sales were commenced of the 26th of 
November, and continued from time to time to the 23d 
of December, 1800. That Giles received from the pur-. 

. Chasers before.the 9th day of January, 1801, (the dat: of 
the bond) 3,748 dollars and 98 cents, and no more, whicli 
sum, together with the sum of 50 dollars, which he had 
before received for the sales of the goods and chattels’ of 
thesaid John Lamb, he never had, nor ans part thereof, be- 
fore thesaid district Court, torender to the United States, 
and never paid the sam? nor any part thereof, into the 
said office of discount and deposit, and thai he has never 
been required by any rule or order of the said district 
Court to bring the said monies into the Court, no to 
pay them overin any Manner whatever. ‘That between 
August, 1800, and May, 1801, lie arrest-d one Elias 
Hicks by virtue of a writ of ea. $a. in favour of the Uni- 
ted- States; for 80,000 dollars, and by an endorsement 
thereon was directed to levy, by virtue thereof, 33.156 
dollars and 38 cents, besides marshal’s fees ans! pounds 
age. "That he kept the saidMicks in custody. in-exeen- 
tion, until he was discharged by erder of the secretary of 
the treasury of the United Gites, pursuant to the act of 

VOL. IX. 
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¥. STATES congress, entitled “an act providing for the relief of 


UV. 
GILES 


‘s persons imprisoned for debts die to the United States.” 


That the poundage fees for the service of that writ, if 


& orners. any such fees were due to the Defendant, Giles, thereon, 
_—-—— have not been paid to him, and that they amounted to the 


sum of 449 dollars and 57 cents. 


That the United States also became indebted to the 
Defendant, Giles, in the further sum of 8,133 dollars 
and 96 cents, for his own fees and services in taking 
the second census or enumeration of the inhabitants of 
the United States in the said district ; and for monies 
paid by him as marshal as aforesaid to his assistants in 
taking the said census, pursuant to the act of congress 
in such case provided, which several sums, so due from 
the United States to the said Giles, amount to the sum of 
8,553 dollars and 53 cents, and that he has retained the 
said sums of 50 dollars and 3,713 dollars and 98 cents, 
from the times when they were received by him, and still 
retains them, claiming to hold and retain the same to- 
wards the payment and satisfaction of an equal.sum due 
to him from the United States as aforesaid. But whe- 
ther upon the whole matter aforesaid, the said Giles did 
in law convert the said several sums of 50 dollars and 
3,713 dollars and 98 cents to his own use, contrary to 
the tenor and effect of the condition of his said bond, the 
jurors aforesaid are ignorant, &c. and if the said Giles 
did so convert, &c. they assess the damages at 3,763 
dollars and 98 cents, and if, &c. 


2. As to the second breach, they find, that the said Giles, 


. having received such instructions as aforesaid from the 


comptroller of the treasury, and having sold the lands 


as aforesaid, afterwards, and after the 9th of Januaryy 


1801, (the date of the bond) and at different times be- 
fore the commencement of this suit, received of certain 


other purchasers of the said lands, several other sums®” ; 
of money, viz: before the 27th of March, 1801, (when ' . |) 


he was removed from office) the sum of 1,683 dollars 
52 cents; and after that day the sum of 17,194 dollars 
and 58 cents, which two sums amount to 18,875 dollars 
and 10 cents, which was al] the money he received from 
the said purchasers after the 9th of January, 1804 ; and 
that the pountage. and charges due to and paid by the 
said Giles upon the execution and the said sales, and 
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: legally chargeable the’ proceeds ‘of heated 

if sales amounted to the sum of 1,332 sdvllars and 85 cents, =v. 

ct which being deducted from the said sum of 18,875 dol- Gris 

1e lars and 10 cents, left the net sum of 17,542 dollars and & orurrs, 
‘25 cents, in the hands of the said Giles, of the money so ——-—— 
received by him after the 9th day of Junuary, 1804. 

“ That on the 13th of April, 1803, he paid part of the 

3 same, viz: 6,238 dollars and 35 cents to Edward Liv- 

g ingston, who was then the United States’ attorney for 

of the New York district, which payment was so made 

8 with the assent and approbation of the comptroller of the 

in treasury of the United States, and agreeably to the usage 

38 and prctice in that district; that the said Giles never 

=». » had the said sum of 6,238 dollars and 35 cents, nor any 

of part thereof, before the district Court to render to the 

e United States and has never paid the same to the Uni- 

Sy ted States, in any other manner than by the said pay- 

nt ment to the said Edward Livingston (if such payment 

i was a payment to the United States) and never, paid the 

. same, nor any part thereof into the office of discount 

" and deposit, &c. : 

7 That as to another part of the said sum of 17,542 dol- 

> = lars and 25 cerits, to wit: as to the sum of 4,479 dollars 

" and 68 cents, the said Giles never had the same, nor 

6 any part thereof, before the district Court to render to 


3. the United States, nor paid the same into the said office of 
deposit, &c. but has ever since held and retained the 
same, claiming to hold and retain the same towards pay- 
ment and satisfaction of an equal sum so due to him by 
the United States as aforesaid. 





e 
: That as to the residue of the said sum of 17,542 dol- 
; lars and 25 cents, to wit: as to the sum of 6,824 dollars 
. and 25 cents, the said Giles never had the same, nor 
ae | any part thereof, before the district Court to render to 
‘| ~~. the United States, nor paid the same to the United 
wee States nor into the office of discount and deposit,~&c. 
ie but still retains the same ; but whether. in law, he con- 
verted the said three sums, viz: the 6,238 dollars and 
35 cents—4,479 dollars and 68 cents—and 6,824 dollars 

and 25 cents, or either of them to his own use contra 
to the tenor and effect of the condition of his said bond, 
they are ignorant, &c. If in law he so converted the 
whole to his own use, then they so find and assess 
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. STATES damages at 20,613 dollars and 12 cents. If he did not 


so convert the first of the said three sums, but did so 
convert the other two, then they so find and assess da- 


kKorvers. mages, at 14,374 dollars and 77 cents. If he did not so 
——— ae CONVert the first and second of the said three sums, but 





did so convert the third, then they so find, and assess 
damages at 9,895 dollars and 9 cents. If he did not so 
convert the said third sum, but converted the two first, 
sums, then they so find, and assess damages at 10,748 
dollars and 3 cents. If he did not so convert the 
said second sum, but converted the first and third sums, 
then they so find and assess damages at 16,133 dollars . 
and 44 cents._ If he did not so convert the two last of 
the said three sums, but converted the first, they so ~ 
find and assess damages at 6,238 dollars and 35 cents, 
If he did pot so convert the first and third of the said 
three sums, but converted the second, then they so find, 
and assvss da:nages at 4,479 dollars and 68 cents. And 
if he did not so convert either of the said three sums to 
his own use, then.they so find. 


3. Asto the third breach;*the jurors find that the De- 
fendant, Giles, did not receive the sum of 39,000 dollars, 
and as to the judgment upon the demurrer respecting 
the retainer of the sum of 21,000 dollars, they assess 
damages at 21,000 dollars and 6 cents. 


4. As to the 4th breach, they find that the Defendant, 
Giles. kept possession of the said fourteen bonds, from 
the ist of February, 1804, until the 3d.of January, 1803, 
when he delivered them with the assent and approba-, 
tion of the comptroller of the treasury of the United 
States, to Edward Livingston, then being the United ' 
States’ attorney for the district of New York. That on 
the 12th day of the same January, the comptroller of 
the treasury of the United States directed the said Giles 
to deliver the said fourteen bonds to his successor in of- 
fice, John Swartwout, marshal of the said district, which 
the said Giles did not do. 


But whether upon the whole matter aforesaid, he did, 
in law, convert the same bonds to his own use, contra- 
ry to the tenor and effect of the condition of his said . 
bond, they are ignorant, &c. and if, &c. then they as-— 
gess damages at 5,255 dollars and 73 cents. 
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5. As to the fifth breach, they find, that the Defen- u. sTATES 
dant, Giles, having levied and received the said sum of 
309 dollars and 87 cents, never had the same before GILES 
the district Court to render to the United States, nor &oTuERS. | 
paid the same to the United States. but retains the same 
claiming to hold it in payment and satisfaction of so 
much due to him by the United States as aforesaid, but 
whether in law he converted the same to his own use, 
contrary to the tenor and effect of the condition of his 
said bond they are ignorant—and if, &c. then they as- 
sess damages at 309 dollars and 87 cents. 














*~ 





6. As to the sixth breach, they find that the Defen- 
i dant, Giles, did not render to the auditor of the treasu- 

ry of the United States all his accounts and vouchers, 
&c. in manner and form as the Defendants in their re- 
joinder have averred, and assess damages at six cents. 


CE ESTE Te aE Ves eT SS Fe CUO 
, : 


This cause came up to this Court in the year 1812, 
with a certificate from the Court below, that after argu- 
ment upon the special verdict thereunto annexed, « it ap- 
«* peared that the opinions of the judges were opposed 
«* upon all the points submitted by and in the said special 
s‘ verdict, and thereupon at the request of the attorney 
«‘of the United States for the said district, the judges 
«‘of the said Court have directed this disagreement of 
*¢ opinion to be certified,” &c. 


The cause was argued in this Court at February term, 
1812, by Datzas & Pinkney, for the United States, 
and by Harper, for the Defendants. 


But this Court, upon inspecting the record, was of ' 
opinion that the points on which the opinions.of the . 
judges of the Circuit Court were opposed, were too im- 
perfectly stated to enable this Court to form an opinion 
thereon. 


Whereupon the cause was remanded to the Circuit 
Court, and came back with a certificate that the opinions 
of the judges of that Court were opposed upon the ten 
following questions arising on the said special ver- 
dict, viz: 


4. Whether judgment ought to be given for the Plain- 
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tiffs or for the Defendants, as to the sum of 3,763 dol. 


lars and 98 cents, being the damages assessed —“e the 
first breach. 


2. Whether, &c. as to the sum of 20,6138 dollars and 
12 cents, being the first sum assessed as co:ditional da- 
mages upon the second breach. 


3. Whether, &c. as to the sum of 14,374 dollars and 
77 cents, being the second sum assessed as conditional 
damages on the second breach. 


&%. Whether, &c. as to the sum of 9,895 dollars and9 
cents, being the third sum assessed as conditional dama- 
ges on the second breach. 


5. Whether, &c. as to the sum of 10,718 dollars and 
3 cents, being the fourth sum assessed as Conditional 
damages on the second breach. 


6. Whether, &c. as to ie sum of 16,433 dollars and 
44 cents, being the fifth stim assessed as conditional da- 
mages on the sécond breach. 


7. Whether, &c. as to the sum of 6,238 dollars and $5 
cents, being the sixth sum assessed as conditional dama- 
ges on the second breach. 


8. Whether, &c. as to the sum of 4,479 dollars and 68 
cents, being the seventh sum assessed as conditional da- 
mages on the second breach. 


9. "Whether, &c. as to the sum of 5,255 dollars and 
73 cents, being the damages assessed upon the fourth 
breach, and 


10. Whether, &c. as to the sum of 309 dollars and 87 
cents, being the damages assessed upon the fifth breach. 


The cause was now again argued by Jones, for the 
United States, and HARPER, for the Defendants. 


On the part of the Defendants it was contended, 
1. That the obligors in this bond, are not answera; 
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ple for the money received by Giles, before the date of v. sraTEs 


* the bond. ~ ; v. 
GILES 
g. That he had aright to retain the amount due to &orneEnrs. 


$. That his receiving the bonds was not an official 
act for which his sureties are liable upon thig bond; but 
if it was, that he was discharged by delivering them 
over to E. Livingston, the attorney of the United States, 
with the assent of the comptroller of the treasury. 


4, That the sureties upon this bond are not liable for 
the money received by the Defendant, Giles, after he 
was removed from office. 


5. That the payment of the 6.238 dollars and 35 cents, 
to E. Livingston, the attorney of the United States, for 
| the district of New York, with the assent and approba- 
tion of the comptroller, was a good payment to the Uni- 
ted States, and ought to be applied to the discharge of 
d the first money which Giles received. 


4. This bond is prospective. It covers no past trans- 
sressions. He received 3,763 dollars and 98 cents, be- 
5 fore the date of the bond, and the United States being 
A indebted to him at the same time in a larger amount, he 
immediately applied and retained it in part satisfaction 
of their debt tohim. Ifhe had no right so to do it was a 
8 conversion of it to his own ase; and that conversion 
a took place before the date of the bond. The Defendants 

therefore are not liable therefor upon this bond. If 
Giles is answerable for it to the United States, it is not 
ad in this action. 





2. The Defendant, Giles, had a right to retain in his 
hands the amount which was due to him from the United 
87 States. 
ch. 
This is not claimed as a set off, but as an equitable 
deduction to be taken into view by the Court in decid- 
ing what sum is to be recovered under the penalty of 
this bond. By the 26th § of the judicial act, vol. 4. py 
65, it is provided, « that in all causes brought before eith- 
“er of the Courts of the United States, to recover the 


the 
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U. STATEs “ forfeiture annexed to any articles of agreement, cove: " 


«snant, bond or other specialty, where the forfeiture; 
‘¢ breach or n m-performance shall appear by the default 
«or confession of the Defendant, or upon demurrer, the 
« Court, before whom the action is, shall render jud 

«‘ thereip for the Plaintiff to recover so much as ts due 
«s according to equity.” If then in this case there had 
been judgment by default or upon demurrer, or even 
upon confession, the Court must have decided upon the 
principles of equity. The case, if not within the words 
of the statute, is within its spirit. He who seeks equity 
must do equity. But the Defendant, Giles, was nota 
common debtor of the United States. He was an agent 
of the government, or a receiver of money, ani bound fo 
account for what he received. ‘To account, is to retam 
what he had a right togJemand, and.to pay over the 
balance only. If this principle does not apply to the 
poundage in the case of Hicks, yet it does to his ex- 
penses and compensation in taking the census. By the 
act of congress of the 28th of February, 1800, col. 5, p. 
2%, it was made his duty to comimence the business of 
taking the census, on the first Monday in August, 1800, 
and to close it in nine months, and he was authorized to 
employ assistants, and if he did hot make his return 
within the period limited, he was liable to a penalty of 
800 dollars. The act provides for the compensation of 
the marshal and his assistants, but no appropriation of 
money was made by congress for his payment, until af- 
ter the service had been performed, nor until March; 
1801, laws of the United States, vol. 5, p. 300. The 
marshal had only three ways to obtain the money ne- 
cessary for this business, viz: either to advance his 


own money, which he was not bound to do, or to get an 


advance from the treasury, which it had no right tomakey, 
or to apply the money of the United States in his hands 
for that purpose. Congress having ordered him to do 

the work, gave him the right to use all the necessary : 
means. The jury has found the fact absolutely that thé 

United States was indebted to him at the time, which 
fact cannot now be denied. His obligation was not ab- 
solutely to pay over all the money which he received; 
but to account for it. If he shows that he expended it 
for the use of the United States, in a work which he was 
required to perform, he accounts for it.- It was not 
strictly retaining the money, but applying it in a manner 
in which he was authorized to apply it. 
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He was also entitled by law to the poundage upon the U. sTATES 
ca. sa. against Hicks. By the act of the 28th of Feb- v. 

, 1799, vol. 4, p. 273, the marshal is allowed «for GILES 
al] other services” not therein enumerated, « such fees &oTHERS: 
«and compensation as are allowed in the Supreme ——-—— 
ss Court of the state, wherein such services are ren- ' 

«“ dered.””* 























3. It was not the official duty of the marshal to take 
the bonds from the purchasers of the property. He 
was only bound to execute al] lawful precepts, accord- 
ing to the law of the land. . He could officially sell for 
money only ; not on cre@jt. If by the order of the 
comptroller he sold on credit, he did not do it as nar- 
shal, but as the agent of the treasury department. The 
condition of his bond is that he shal) faithfully do bis 
duty. His sureties are not liable for any act not done 
in the course of his duty. 


But if he did act as marshal in receiving the bonds, 
yet his delivery of them to the attorney of the United 
States, with the assent of the comptroller, is a complete 
discharge; and if it were not, and if the delivery of them 
to the attorney of the United States be a conversion of 
them to his own use, it was after his removal from of- 
re and the Defendants are not liable for it on their 

ond. 


4. The sureties upon this bond are not Ijable for mo- 
ney received by the Defendant, Giles, after his removal 
from office. The condition of the bond is that he shall 
faithfully execute the duties of marshal « during his 
continuance in the said office.” Admitting that, for the 
purpose of finishing the business in his hands at the 
time of his removal, his authority may continue quoad 
hoc, yet the liability of his sureties is expressly limited, 
by their contract, to the time of his continuance in office. 
It is like the case of Arlington v. Merricke, 2 Saund. 444, 
which was an action by the post-master general against 
the sureties of one of his deputies, upon a bond, the con- 
dition of which was, « that whereas the Plaintiff had ap- 


* Livrxestoy, J. It has been settled in the Courts of New York that 
fipon a ca. sa. the sheriff is entitled to pqundage upon the whole sam due. 
But upon a fi. fa. he is only to receive poundage upon the sum reeeived. 

29 


VOL. IX. 





U. STATES pointed one Thomas Jenkins his deputy, &c. to execute @ 


v. 
GILES 
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the said office from the 24th of June next coming, for the 
term of six months next following, now if the said Tho- 


&orners. mas Jenkins shall, for and during all the time that he shall 
——-—— continue deputy post-master, &c. execute all the duties,” 





&c. The breach assigned was in not paying over mo- 
nies received by Jenkins, after the expiration of the term 
y six months, and upon demurrer it was held that the 
efendant was only bound for monies received within 
the six months. So in the case of Barker, executor 
Pyott v. Parker, 1. T. R. 287, the condition of the bond 
was that one J. H. should pay to E. Pyott, his executors 
or administrators, all such monies as he should receive 
belonging to the said E. Py ott, his eaecutors or adminis- 
trators ; but it was held that the Defendant was not lia- 
ble for monies received by J. H. belonging to the execu- 
tors of Pyott in their own right. So also in the case of 
the Liverpool Waterworks company v. Atkinson, 6 East. 
507, the condition of the bond, reciting that the Defen- 
dant had agreed with the Plaintiffs, to collect their reye- 
nucs * from time ‘to time for twelve months,” and after- 
wards stipulating that « at all times thereafter, during 
* the continuance of such, his employment, and for so long 
‘as he should continue to be employed,” he would 


justly account, &c. was held to,confine the obligation to 


the period of twelve months mentioned in the recital. 
A similar decision was given by the Supreme Court of 
Pennsylvania, in the case of the Commonwealth v. Ben- 
fon, # Dall, 282, upon a sheriff’s bond. 


5. The payment to the attorney of the United States, 
which is found to have been in conformity with the usage 
in New York, and with the assent and approbation of 
the comptroller of the treasury, is. a good payment to 
the United States. 


The United States are represented by their attorney, a8 
to every thing relative to actions, in the same manner 
as a common person is represented by his attorney; an 
attorney at law has a right. within the year and day 
after judgment, to receive payment of the debt, and fo 
enter satisfaction of the jadgment. upon the record. 
Doug. 623, Yates v. Freckleton. 4 Com. Ing. tit. Attor- 
ney, B.10. The comptroller is the agent of the United 
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States for the purpose of assenting, and his assent binds U. sTATES 
the United States. De 
GILES 

The Defendant, Giles, received 3,763 dollars and 98 & eTHERS. 
cents, before the date of the bond, and 1,683 dollars and ——-—— 
52 cents, after that date and before his removal from 
office, making together the sum of 5,447 dollars and 50 
cents. The payment of the sum of 6,238 dollars and 35 
cents to Mr. Livingston, not having been specifically 
appropriated to the payment of any particular part of 
the amount due from Giles, we contend ought to be ap- 
plied to the payment of that part of the money which 
he first received, which will discharge all that the De- 
fendants can be liable fur upon their bond. 


On behalfof the United States, it was said, 


4. Astothe money received by Giles before the date of 
the bond, it remained in his hand at the time the bond 
was executed. It wasas much his duty to pay it over 
afterwards as it was before ; and by not paying it over 
he was guilty of default for which his sureties are liable. 
Besides the writ was not returnable until after the date 
of the bond, and there was no breach of his duty until 
after the writ was returnable when he ought to have 
had the money in Court to render to the United States. 


2. Asto the marshal’s right to retain money due to him 
by the U. States, it was said, thatthe claim never had been 
submitted to the accounting officers of the treasury, agrea- 
bly to the provisions of the act of congress of the 3d of 
March, 1797, vol. 4, p. 423. § 4, by which it is enacted, 
“ that in suits between the United States and individuals, 
“no claim for a credit shall be admitted upon trial, but 
‘such as shall appear to have been presented to the ac- 
‘counting officers of the treasury, fur their examination, 
‘and by thein disallowed in whole or in part,” &c. If 
a marshal might retain money to answer his own claims, 
there would be no necessity of an appropriation by law ; 
and it would subject the whole revenues of the govern- 
ment to the caprice of juries. ‘The jury had no right to 
find a debt due from the United States. It was a matter 
coram non judice, unless it had been first submitted ,to 
the accounting officers of the treasury. 
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A Defendant cannot set off a debt, if he could not 
maintain a svit for it. 4 Dall. 303. Commonwealth »v, 
Blacklock. This Defendant could not maintain a suit 


&oruers. against the United States. To give him the benefit of 
-—— the set off would be a violation of the prerogative of the 








United States, 


Tue Court stopped the counsel for the United States, 
upon this point, saying they were satisfied. 


3. As to the delivery of the 14 bonds to the attorney 
of the United States, it was said, that they were made 
payable to the marshal for the time being, and ought to 
have been delivered to his successor. That in taking the 
bonds he acted officially. He could only gell as marshal 
whether he sold for cash or on credit. A Plaintiff may 
wave a rule intended for his benefit and authorize a 
marshal to sell on credit. He had no authority to sell as 
agent, nor had he any orders to deliver the bonds to the 
attorney. The assent of the comptroller is not suffici- 
ently found, for the jurors find a fact inconsistent with 
such assent, viz. that the comptroller ordered him to de- 
liver them to his successor. The violation of his duty 
in not delivering them to his successor was prior to his 
delivery of them to the attorney. 


%, As to the question whetlier the sureties in this bond 
are liable for the money received by Giles after the re- 
vocation of his commission, it was said that by the 28th 
section of the judiciary act, vol. 1, p. 67, “every 
*‘ marshal, when removed from office, shall have power, 
«notwithstanding, to execute all such precepts as may 
«*be in his hands at the time of such removal,” and in 
case of the death of any marstial his deputies shall con- 
tinue in office, unless otherwise specially removed, and 
shall execute the same in the name of the deceased, until 
another marshal shall be appointed and sworn ; and the 
defaults or misfeagances in office of such deputies in 
the mean time, as well as before, shall be adjudged a 
breach of the condition of the bond given, as before direct- 
ed, by the marshal who appointed them. 


Here a liability is imposed upon the sureties which is 
not expressed in the condition of the bond. 
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The words in the condition, during his continuance U. STATES 
s¢ in the said office,”” mean, so long as he shall have autho- - 
rity to act by virtue of the said office. So far as re- GILES 
garded the execution and return of the writ of fieri facias, &oTHERS. 
against John Lamb, his authority to act by virtue of his —-—— 
office continued after the revocation of his commission. 
The writ was not completely executed until it was re- 
, turned fully satisfied. Quoad hoc he still continued in of- 
fice within the meaning and intention of the bond. In all - 
the cases cited by the opposite counsel, the time was lim- 
ited by months, and not by such a general expression as 
this. The act of congress contemplates a course of duty 
and intended that the bond should cover all his respon- 
sibility, and no doubt the parties intended to give such a 
bond as the act required. Congress could not have in- 
tended that upon the removal of a marshal, perhaps for 
wasting the public money, or for insolvency, he should 
still go on to collect other monies, after his sureties upon 
his official bond should be discharged by his removal 
from office. 


5. As to the payment of the sum of 6,238 dollars and 
35 cents, to the attorney of the United States, it was 
said, that the district attorney, as such, has no authori- 
ty to receive the public money collected by the marshal. 
In common cases the authority of an attorney at law 
id arises from presumption, and is limited to a year and . 
e- day after judgment, in which time, if execution be not 
th taken out, the judgment is presumed to be satisfied. 
ry But as to the attorney for a goyernment no such pre- 
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Ir, sumption of authority arises. The United States is con- 
ay * sidered as a moral person only, and can only act by pro- 
in per organs legally appointed ; and their acts can bind 
n- the United States only so far as they act within the pow- 
nd ers given them by law. In no other government does 
til the law officer receive the public money without the or- 
he der of the treasury. The treasury department is to 
in manage the whole fiscal concerns of the nation. There 
la is no exception in favor of the attorney of the United 
ct States. His duty is only to support the claims of the 

United States. ‘There is no necessity that such a power 

should be lodged in his hands. He gives no security. 
is Why should the money be taken out of the hands of a 


responsible officer and given to one not responsible ? 





U. STATES 
v. 
GILES 
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But this payment is claimed as a credit, and it isa 
siflicient answer, to say, that it has never been submit- 
ed to the accounting officers of the treasury. The jury 


&oruers., had no right to find such a credit, or even to act upon it, 








But if it is to be considered as a payment to the Uni- 
ted Sta‘es, still it des vot app2ar that at the time of pay. 
ment it was applied to the disharge of any particular 
part of the money which Giles had received. The Uni- 
ted States have therefore a right now to apply it to such 
part as they please, and this Court will make such ap. 
plication of it as will be most beneficial to the United 
Stat-s. ‘That isto say, if the Court shall be of opinion 
that the sur-ties are not liable for the money received § 
Giles afier his removal from office, they will apply this 
payment to that part of the debt, and leave the sureties 
liable for the part received while he was in office. 


March 7th. Absent....Topp, J. 


Livixeston, J. delivered the opinion of the Court as 
follows: 


This is a joint action of debt on a boad dated the 9th 
of January, 1801, in the penalty of 20,000 dollars. 


The condition of the bond is as follows : Whereas the 
above bound Aquila Giles hath been appointed the mar- 
shal in and for the New York district, in pursuance of 
an act, entitled «an act to establish the judicial Courts 
of the United States,” now, the condition of the preced- 
ing obligation is such, that ifte said A. G. shall, by him- 
self and his deputies, faithfully execute ail lawful precepts 


directed to the marshal of the said district under the au- - 


thority of the United States and true returns make, and 
in all things well and truly and without malice or par- 
tiality perform the duties of the office of marshal in and 
for the said district of New York during his continuance 
in the said office, and take only his lawful fees, then the 
obligation to be void, &c. 


General performance is pleaded by the Defendants, to 
which a replication is filed assigning six breaches, to all 
of which there was a rejoinder, sur-rejoinder and issue. 
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dict finds, that on the 20th of January, 1800, the said 
writ of vend. exp. and fi. fa. was delivered to Giles, who, 


before he proceeded to execute it, was authorized by the &oruERs. 
officers of the treasury to sell the land of Lamb, under ——-—— 


said writ, for one fourth part of the purchase moncy in 
cash, one fourth part payable in two years from tlie time 
of sale, one fourth part in three years, and ‘the 
other fourth part in four years, with interest from 
the time of sale, to be secured by bonds and mort- 
gages payable to Giles as marshal, or to the mar- 
shal of the district for the time being, to and for the use 
of the United States. That on the 17th of December, 
1800, Joln Steele, being con ptroller of the treasury, did 
instruct and order Giles to pay into the offce of discount 
and deposit of the bank of the United States in New 
York, to the credit.of the treasurer of the United States, 
all the monies which might be levied from the property 
of Lamb, by virtue of the said writ of vend. cap. and f. 
fa. That under these instructions Giles proceeded to 
sel] the lands cf John Lamb ; the sales ef which com- 
menced on the 26th of November, 1860, and were con- 
tinued until the 23d of December in the same year. That 
during the sales and afterwards, and before the execu- 
tion of the bond by the Defendants, Giles received from 
some of the purchasers several sums ameunting to 3,715 
dollars and 98 cents, and no more, which sums were 
paid as the fourth of the purchase money of the lands 
bought by them. ‘That Giles has never brought inte 
Court, or paid into the bank either of the said sums, of 
50 dollars, which was received on the 20th of January, 
1800, on a sale, by Giles, of the chattels of Lamb, or of 
3.713 dollars and 98 cents, and that he never was re- 
quired so to do by any order of ‘the District Court. 
That while Giles was marshal as aforesaid, a writ of 
capias ad satisfuciendum was issued out of said Court 
and delivered to him against Elias Hicks, on a judg- 
ment recovered by the United States, on which was in- 
dorsed a direction to Giles to levy the sum of 33,156 dol- 
lars and 38 cents, besides marshal’s fires and poundage ; 
that Hicks was arrested by Giles and in custody on said 
writ until discharged therefrom by the secretary of the 
treasury ; that the poundage fees of Giles thereon, if any 
were due, have not been paid to him by any one, and 
that they amount, if due at all, to 449 dollars and 57 








On the issue joined on the first breach the special ver- v. sTaTES 
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vu. sTATEs cents, That the United States became indebted to Giles, 
v. while marshal as aforesaid, in the sum of 8,133 dollars — 
GILEs_ and 96 cents, for his fees and services, in taking the se- 
& oruers. cond census in his district and for monies paid to his ag- 
——--——— sistants, in taking the said census, pursuant to the act 
in such case made and provided, which sums amount to 
8,553 dollars and 53 cents, in part payment of whi 
Giles retains the two sums of 50 dollars, and of 3,7 
dollars and 98 cents.’ But whether in law he converted 
them to his own use contrary to the form and effect of 
the condition of the said bond, the jurors pray the advice 
of the Court. If the Court shail think that it was such 
a conversion the jurors assess damages on this “breach 
at 3,763 dollars and 98 cents, But if the Court shall- 
be of opinion that such retaining was no conversion then 
the jury say that he did not convert the same to his use. 


s A 


2. The second breachas signed, is, that Giles having, 
on the 17th of December, 1800, sold other lands of Lamb 
under the writ aforesaid for the further sum of 60,000 
dollars, received the said sum on the 20th of January, 
1801, (which was after the execution of the bond,) and 
converted and disposed of the same to his own use. 


On the issue joined on this breach, the jury find that 
Giles, having made the sales as aforesaid, and under the 
instructions and orders aforesaid, received from the pur- 
chasers, afier the 9th of January, 1801, and before the 
27th of March, 1801, (when he went out of office) the 
sum of 1,683 dollars and 52 cents; and after that day 
the sum of 17,191 dollars and 58 cents, amounting in 
the whole to 18,875 dollars and 10 cents, which sunis 4 
were paid by the purchasers, as the cash payment which 
was to be made by them for the land so purchased (which 
sales took place between the 26th of November, and the 
23d of December, 1800.) ‘That the poundage and char- 
ges due to and paid by Giles, and legally chargeable against 
theproceeds of these sales, amounted to'4,352 dollars and 
85 cents which leaves in the hands of Giles the net sum 
of 17,542 dollars and 25 cents, of the monies received 
by him after the 9th of January, 1801. That on the 
13th of April, 1803, he paid to Edw:rd Livingston, who 
was district attorney, the sum of 6,238 dollars and 35 
cents, which was receipted for on the said writ of exe- 
cution. 'Fhat it was then and yet is the usage and prae- 
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tice within the said district for the marshal to pay tothe v. sraTEs 


district attorney all monies levied by executions issued 


by the said attorney, in suits in which the United States Gomes 
are Plaintiffs. That this payment was made by and with &orsens: 


the approbation of the comptroller of the treasury, and 
that Giles has never in any other way paid the said last 
mentioned sum to the United States, or brought it into 
Court in any other way, than by paying it as aforesaid, 
to the district attorney. That as to another part of the 
said sum of 17,542 dollars and 25 cents, to wit, the sum 
of 4,479 dollars and 68 cents, Giles retains the same to- 
wards satisfaction of an equal sum due to him as afore- 
said from the United States. That the residue of the 
said sum, to wit, the sum of 6,824 dollars and 22 cents, 
Giles retains to this day. But they pray the advice of 
the Court whether Giles converted to his own use, con- 
trary to the condition of the said bond, ‘the said several 
sums of 6,288 dollars and 35 cents, 4,479 dollars and 68 
cents, and 6,824 dollars and 22 cents. 
\ © 

1. If he converted all of the said.sums contrary, &c. 

then they assess damages at 20,613 dollars and 12 cenjg. 


2. If he did not convert the said sum of 6,238 dollars 
and $5 cents, paid to Livingston, but converted the other 
two sums, then they assess damages at 14,374 dollars and 
77 cents.* ° 


5. If he did not convert the two first sums, to wit, the 
sum of 6,238 dollars and 35 cents, and 4,479 dollars and 
68 cents, but did convert the sum of 6,824 dollars and 
22 cents, to his own use, then they assess damages at 
9,895 dollars and 9 cents. 


4. If Giles did not convert to his own use the sum of 
6,824 dollars and 22 cents, but did convert the other two 
sums, then they assess damages at 10,718 dojlars and 
cents. 


_ 5. If Giles did not convert té his own use the said sum 
of 4,479 dollars and 68 cents, but did so convert the 
other two sums, they assess damages at 16,133 dollars 
and 44 cents. 


6. If Giles did not convert to his ewn use the two sums 
VOL. 1X. 30 
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| 8. #TATES of 4,479 dollars and 68 cents, and 6,824 dollars and, 
v. cents, but did so convert the other sum of 6,238 
GILEs and 35 cents, then the damages are assessed at 6,238 | 
&orners. dollars and 35 cents. - 


me ee 


























: 7. If Giles did not so convert the two sums of 6,238 
dollars and 35 cents, and 6,824 dollars and 22 cents, bug, 
did so convert the other sums of 4,479 and 68 cents, 

then find damages to the amount of 4,479 dollars and 

68 cents. 


{ 
8. If, in the opinion of the Court, Giles converted nei- 
ther of those sums, to his own use, contrary to the effect 
of the said condition, then the jury find that he did not ~ 
so convert either of them. 


On the issue joined on the fourth breach, the follow- 
ing facts appear op the special verdict. ‘Phat on the dst 
of February, 1801, Giles had in his hands, as marshal, 
44 bonds, described in assigning the fourth breach, be- 
longing to the Plaintiffs. That Gilescontinued marshal 
ug! the 27th of March, 1804, when he was duly remoayg 

and dismissed from office, and John Swartwout on 
the same day appointed marshal of the said district in 
his place, who continued marshal until the commence- 
ment of this suit. That the said bonds continued in the 
hands of Giles until the 3d of January, 1803, when they 
were delivered by him to Edward Livingston who was 
then district attorney, by and with the assent and appro-° 
bation of the comptroller of the treasury. ‘That on the 
12th of January, 1803, Gabriel Duval being comptroller 
ef the treasury, as such did instruct, order and direct 
Giles as late marshall to deliver immediately the said 44 
bonds to the said John Swartwout his successor in office, 
wich he did not do. If the Court shalt think this Was 
acenversion of these bonds, the jury assess damages at 
5,255 deliars and 73. If the Court think otherwise » 
jury find it to be no conversion. 





On the subject of the fifth breach, it is found that Giles ’ 
on the 1st of September, 1800, received as marshal $09 
doliars and 87 cents, on an exccution issued against one 
Richard Capes at the suit of the Plaintiffs, which hete — 
tains towards satisfaction of an equal sum dye from : 
te him. If this be deemed a conversion by the bs 
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the jury assess damages at's09 dollars and 87 conta: U. STATES 


But if the Court shall not think so, then the jury, on this 
breach, find for the Defendants, 


& OTHERS. 


It is certified that the Circuit Court, were divided in — 
opinion on the following points arising on this record. 





4. Whether judgment should be given for the Plaintiffs 
or for the Defendants as to the sam of 3,763 dollars and 
98 cents, befng the damages assessed upon the first 
breach assigned. 


2. The like question as to the sum of 20.643 dollars 
and 12 cents, being the first sum assessed as conditional 
damages, on the second breach. 


$. The same question as to the sum of 14,374 dollars 
and 77 cents, being the second sum conditionally assessed 
on the second breach. 


4, The like as to the sum of 9,895 dollars and 99 
cents, being the third sum assessed conditionally on the 
second breach. 


5. The like as to’the sum of 40,718 dollars and 
cents, being the fourth sum assessed on the second 
breach. * ; 


6. The like question as to the sum of 16,138 dollars 
and 44 cents, being the fifth sum assessed on the second 
breach. 


7. The like question as to the sum of 6,238 dollars 
and 35 cents, being the sixth sum assessed on the second 
breach. 


8. The like question as to the sum of 4,479 dollars 
and 68 cents, being the seventh sum assessed on the se- 
cond breach. 


9. The like question as to the sum of 5,255 dollars 
= 73 cents, being the damages assessed on the fourth 
reach, : 





10. The like question as to the sum of 309 dollars 


U. STATES 
v. 
GILES 
&orHeERs. 
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and 87 cents, being the damages assessed on the fifth 
breach. ‘ 





a, 
The first point on which the direction of this Court 
is asked, will require a decision of the following ques- * — 
tions. 


Ms, 
1. Had Giles a-right to retain out of the public mo- 
nies in his hands any sums which might be due to him 
for his services or for advances made by* him as mar- 
shal ? ) 


2. Are the Defendants liable, under the condition of 
their bond, for the two sums of 50 dollars, and of 3,745 
dollars and 98 cents, received by Giles, the first sum on 
the 20th of January, 1800, and the other on some day 
prior to the 9th of January, 1801, which is the date of 
their bond ? . 

The act of congress providing for the settlement of ac- 
counts between the United States and the receivers of 
public monies, is so explicit,as to preclude every difli- 
culty in deciding on the first question. ‘The third sec- 
tion of the law provides, that where a suit shall be insti- 
tuted against any person indebted to the Unit d States, — 
the Court shall grant judgment at the return term, on 
motion, unless the Defendant shall in open Court make 
oath or affirmation that he is equitably entitled to credits, 
which had been, previous to the commencement of the 
suit, submitted to the consideration of the accounting of- 
ficers of the treasury, and rejected, specifying each par- ' 
ticular claim so rejected in the affidavit. The next sec- 
tion declares that in suits between the United States and 
individuals, no claim for a credit shall be admitted upon 
trial but such as shall appear to have been submitted to 
the accounting officers of the treasury for their ex»mina- 
tion and by them disallowed, unless it shall appear 
that the Defendant at the time of trial is in possession of 
vouchers not before in his power io procure, and that he 
was prevented from exhibiting a claim for such credit by 
absence from the United States, or by some unavoidable * 
accident. i 

It is clear then that if this had been an action against 
Giles for monies received by him as marshal, he could not 
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have availed himself of any, credit ins ‘the public, U. STATES 


however well founded the claim might be, uilless he had | 


V. 
previously submitted his title to such a credit to the ac- GILES 
counting officers. treasury and they had rejected the &oTHERS. 


same, or unless he had been prevented from so doing by 
one of the accidents mentioned in the law. 


On this subject the special verdict, on the issue joined 
on the sixth breach, finds that Giles did not render to 
the auditor of the treasury all his accounts and, vouch- 
ers for the expenditure of monies received by him as 
marshal as aforesaid. ‘ 


If then in a suit against Giles himself, a claim for these 
credits, under existing circumstances, could not be sus- 
tained, neither can it in an action on this bond, without 
permitting the Defendants to do indirectly what the mar- 
shal could not have done directly, and in this way avail 
themselves of what the law seems to regard as a default, 
or at least a negligence on the part of their principal. 


We are next to consider whether the Defendants are 
liable for the sum of 50 dollars, and the sum of 3,713 dol- 
lars and 98 cents, received by Giles. The firstsum was 
received on the 20th of January, 1800, on the fi. fa. and 
vend. exp. issued against the estate of John Lamb ; and 
the other was received on the same writ after the 27th 
of November, 1800, but before the date of the bond upon 
which the action is brought. 


It is contended by the Defendants that the retaining 
of monies which were received by Giles anterior to the 
date of the bond, cannot be considered a conversion by 
him within the terms of its condition ; while the Plaintiffs 
on the contrary, maintain that as these sums were in his 
hands at the time of its execution and have not been 
paid over to.this day, his official delinquency is. made 
out within the meaning of this instrument, and the res- 
ponsibility of the Defendants thereby established. 


On this point two of the judges think that the conver- 
sion of these sums by Giles was complete by his not pay- 
ing them into the bank, agreably to the directions of the 
comptroller of the treasury under which he acted and 
that this having taken place prior to the execution of the 
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UV. STATES bond the Defi ts are not liable therefor withiw'the ; 


&orners. demand appearing on the record to 
————-——— the marshal for these sums, either by rule of Courtor 
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terms of ifs ition which are entirely prospective, 
Two other members of the Court angst opinion that no 
ve been made on 


otherwise, no conversion of them is made out; and that 
therefore the Defendants are not liable. The other 

judges think that although these two sums were received 
before the date of the bond, yet as they remained in the 
hands of the marshal, afterwards, and have not been paid 
over to this day, the Defendants are accountable for 
them. 


Judgment must therefore be rendered for the Defen-. 
dents as to the sum of 3,763 dollars and 98 cents, being 
the damages assessed upon the first breach assigned. 


The next question, on which the Court belowjwas di- 
vided, related to the sum of 20,6143 dollars and 12 cents, 
being the first sum assessed as conditional damages upon 
the second breach. ; 


By recurring to the special verdict it appears that 
Giles having had a fieri facias put into his hands on the 


20th of January, 1800, against the real estate of John 


Lamb, was directed by the officers of the treasury, t 
make sales of it for one fourth of the purchase money in 
cash, and for the other three fourths on certain credits 


_and securities specified in said instructions. These sales 


commenced on the 26th of November, 1800, and contin- 
ued until the 23d of December, following. 


After the 9th of Januazy, 1804, and before he went 
out of office, which was the 27th of March, following, 
Giles received of the purchasers of Lamb’s estate, 1,685 _ 
dollars and 52 cents, and after that day the sum of 17494 
dollars and 58 cents, amounting in the whole to 18,875 
dollars and 40 cents. Deducting the poundage and 
charges which the special verdict finds to be legally — 
chargeable against this sum, there was left in Giles hands 
the net sum of 17,542 dollars and 25 cents, of the monies 
received by him after the 9th of January, 1801. Onthe — 
13th of April, 1803, he paid to E. Livingston who was. . 
dristrict attorney, with the assent and approbation of the 
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comptroller of the treasury, the sum a dollars and v. STATES 


35 cents. ' v 
. GILES 

















Before we examine into the deductions claimed by the &oTHERS. 
Defendants against the sums received by Giles for cash — — 
payments, it will. be necessary to settle for what portion — 
of these sums they are chargeable under the condition of F 


their bond. 


Of these sums a majority of the Court think they are 
liable for the sum of 1,683 dollars and 52 cents, which was 
received between its execution and the marshal’s dismis- 
sion from office. 


Are they also responsible for the sum of 47,494 dollars 
and 50 cents, which was received by Giles after another 
marshal came into office ? 


The bond, on which this action is brought having 
been given for the faithful performance of the duties of 
Giles as marshal, during jis continuance in office, two of 
the judges are of opinion that his sureties are not liable 
for the conversion of the last mentioned sum which took 
place after he was out of office by not paying it as direct- 
ed by the comptroller of the treasury. T'wo of the judges 
do not consider the finding of the jury as fixing upon 
Giles a conversion of this sum at any time, in as much 
as it does not appear that he was ever demanded to pay 
the same into Court, or in any other way. The other 
two judges are of opinion that the marshal, being autho- 
rized to do certain acts even after his removal from of- 
fice, the condition of the bond embraces defaults commit: 
tel after such dismission, as well as ‘before, and that the 
Defendants are therefore liable for the said sum of 17,194 
dollars and 50 cents, although received by Giles after he 
ceased to be marshal. 


It is however the opinion of a majority of the Court, 
that the Defendants are not so liable under this bond. 


Another question arises under this epposition of opt- 
hion in the Circuit Court ; and that is whetlier the pay- 
ment to Edward Livingston in April, 1803, was a pay- 
ment to the United States ? 
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It is supposed:that this payment, being made con 


to the comptréfler’s order of the 17th of Dece 
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1800, which was to pay all monies received under this 


execution into the branch bank, at New York, cannot be 
regarded as valid. 


It is true such instructions are found by the jury, which 
certainly do not authorize such payment, yet it is also 
found, possibly, from some subsequent instructions ofthe 
comptroller, which do not appear, or at any rate from 
evidence, which must have satisfied the jury, that such 
payment was made with the assent and approbation of 
the comptroller of the treasury. This finding, correct 
or not, must conclude the Court ; and it has only to say 
whether a payment be good if made under such author- 
ity. ' ' 


The comptroller is authorized by law, «<to direct prose- 
cutions to be commenced for all debts due to the United 
States.” During such prosecutions he gives directions 
how they shall be conducted, and howgthe monies recover- 
ed shall be paid. If therefore he directed, or assented fo, 
the payment to Livingston, it is difficult to say that 
Giles erred, or was guilty of any fault. either in pursu- 
ing his instruction, or in making a payment with his a8- 
sent and approbation. 


It yet remains to setile, under this branch of the divi- 
sion of the Circuit Court, how the payment, to Livings- 
ton is to be applied. For although the sum paid to him 
is much greater than the sum of 1,683 dollars and 52 
cents, for which it is decided that the Defendants are 
liable, the benefit, which they may derive from such pay- 
ment, will depend in some measure on the manner of 16 
application. 


It does not appear that any direction was given by 
Giles, or that any election was made by either party how 
it should be applied. “Nothing more is known than that 
Giles, being then indebted to a much larger amountfor mo- 
nies received at different times under the execution © 
against the property of Lamb, made this payment with- 
out declaring what particular item in the account of the 
United States against him should thereby be discharged. 
If there be no designation how a sum paid on account™ 
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Bhall be credited, and there be sureties for part of the v. sTaTES 
debt, as was the case here, it seems reasonable to_ some CA 

of the yudges to let them have the benefit of it, by apply- GUES 
ing the credit in such a way as to exonerate then, so far &oTHERS, 
as the sum paid shall be sufticient for that purpose. If ——-—— 
regard be had to the order of time in which the monies 

were received by Giles, it vill be seen that the sum of 

$,763 dollars and 98° cents. which is the first sum for 

which he is in arrear, was reccived by him prior to the 

9th of January, 1801; and the next sum for which hv is 
accountable, to wit: the sum of 1.683 dollars and 52 

cents, came into his hands afier ti.at day, but previous 

to the 27th of March, 1801, and «ficr this, other monies 

were received by him. These two sums together are 

not equal to the payment which was made to Livingston. 





Sees | al 


Fe RRS SS 


Following this order, the sum for which the Defen- 
dants are liable being among the first that were receiv- 
ed, and being recoverable with interest on their bond, 
would on this principle be extinguished by the first pay- 
ment if it were sufficient, as was the case here, to dis- 4 
charge all the monies which tad been received prior to 
the receipt of the sum for which the Defendants are an- 
swerable, and that also. But this is not the opinion of 
a majority of the judges. They think, and such is the 
decision of the Court, that the United States have yet a 
right to apply these payments in a way most beneficial to 
themselves and so as not to extinguish the sum of 1,683 
dollars and 52 cents, for which the Defendants are ac- 
countable, 


PPR PEA? 





ane? > 


The Court then is of opinion that judgment must be 
given for the Defendants as to the sum of 20,613 dollars 
and 12 cents, being the first sum assessed as conditional 
damages upon the second breach. 


Judgment niust in like manner be given for the De- 
fendants as t6 all the other sums assessed as conditional . 
damages upon the second breach. , \: 


Sas 


It is next to be decided whether the conditional dama- 
ges of 5,255 dollars and 73 cents, assessed on the fourth 
breach be recoverable against the Defendants. 


RMS TET 


‘These dam are given in consequence of a suppos- 
VOL. IX, neil $4 
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U. STATES ed conversion by Giles of the fourteen bonds mentioned 


v. 
GILES 


in the special verdict. Bat it being found that these 
bonds were delivered to Edward Livingston, by and 


& OTHERS. with the assent and approbation of the comptroller of the 








treasury, the Court is unanimously of opinion, for rea. 
sons already assigned, that such delivery was no cons 
version of these bonds by Giles, and that therefore judg- 
ment must be rendered for the Defendants, as to the 
said sum of 5,255 dollars and 73 cents, being the dama- 
ges assessed as aforesaid on the fourth breach. 


The last question which is submitted to us regards 
the sum of 309 dollars and 87 cents, which it appears 
by the finding under the fifth breach assigned, was re 
ceived by Giles on the first of September, 1800, on an 
execution at the suit of the United States, against Rich- 
ard Capes, which was retained by Giles towards satis- 
faction of an equal sum due to him. This sum being re- 
ceived prior to the execution of the bond, must be re- 
garded within the reasons assigned for not considering 
the Defendants liable for the two sums of 50 dollars and 
of 3,713 dollars and 98 cents, herein before mentioned, 
and judgment must, accordingly, in the opinion ofa 
majority of the Court be given for the Defendants, as to 
the said sum of 309 dollars and 87 cents, being the da- 
mages assessed upon the fifth breach. 


It will be seen that the Court is of opinion that the 
Defendants are liable: under their bond for the sum of 
1,683 dollars and 52 cents, which was received by the 
marshal after its execution, and before he went out of 
office ; but by not one of the findings on the different 
breaches assigned, does it appear to have been contem- 
plated that this sum alone might be -recoverable in this 
action, and accordingly no conditional damages are as 
sessed to suit that state of the case. 

The Court therefore can only give its directions as t¢ 
the questions submitted to them, which are, 


That it must be certified to the Circuit Court for the 
district of New York in the second circuit, 


4. That judgment must be given for the Defendants 
as to the sum 3,763 dollars and 98 cents, being the da- 













oo im 


le 
l- 


a 


ao&Bae TTP FTEST AS 


| to 
la- 
the 
the 

of 


ent 


his 


3 te 


nts 











+” 


FEBRUARY TERM 1815. as 


mages assessed upon the first breach of the condition of vu. sTaTES 
the bond assigned in the replication of the Plaintiffs. : 
GILES 
2, That judgment must be given for the Defen- &oTHERs, 
dants as to the several sums of 20,613 dollars and 12 ——-—— 
cents, of 14,374 dollars and 77 cents, of 9,895 dollars 
aud 09 cents, of 10.718 dollars and 03 cents, of 16.133 
dellars and 44% cents, of 6,238 dollars and 35 cents, and 
of 4,479 dollars and 68 cents, being the several sums 
assessed, as conditional damages on the second breach, 


3. That judgment must be given for the Defendants, 
for the sum of 5,255 dollars and 73 cents, being the da- 
mages assessed upon the fourth breach, and 


4. That judgment must be given for the Defendants 
for the sum of 309 dollars and 87 cents, being the 
damages assessed upon the fifth breach. 











THE UNITED STATES vw. JOB L. BARBER. . 4845, 
Mareh 7th 








Absent....TopD, J. 


THIS was a case certified from the Circuit Court rat cattie are 
for the district of Vermont, the opinions of the judges of provisions, or 
which Court were opposed. aye E 

ppos war, within the 
meaning of the 
Barber was indicted, « for that he being a citizen 2«tafeongtess, 
of the United States, and inhabiting the same, with force July, 1812, to 
and arms, at,” &c, + did attempt to transport over land Prohibit Ame- 
thirty head of fat cattle which were then and there arti- fom proceed- 
cles of provision and munitions of war, and were all of ing to or trad- 
the value of 300 dollars, from a place in the United“&, vith . the 
States, to wit: from Berkshire, in the said district of United States, 
Vermont, to a place in the province of Lower Canada, 24 fr other 
to wit: to St. Armons, in the province aforesaid, con- —— 
trary to the form, force and effect of the statute of the 
United States, in such case made and provided,” &c. 
There was another count in which he was charged with 
the actual transportation of them. After a verdict against 


him, he obtained a rule to shew cause why judgment 
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w. STATES should not be arrested, because fat cattle were neither 

v. provisions nor munitions of war within the meaning of 

jos L. the act of congress, entitled « an act te prohibit Ameri- 

BARBER. can vessels from proceeding to or trading with the ene., 

——.——— mies of the United States, and for other purposes” or 
any other act of congress. 


By the second section of the act referred to, which wag 
approved on the 6th of July, 1812, vol. 11, p. 300, it is 
enacted, « that if any citizen of the United States, or 
person inhabiting the same, shall transport-or attem 
to transport, over land, or otherwise,” * naval or mili- | 
tary stores, arms or the munitions of war, or any article 
of provision, from any place of the United States, to any 
place in Upper or Lower Canada, Nova Scotia or New 
Brunswick,” « the person or persons aiding or privy to 
the same shall” «be considered as guilty of a misde- 
meanor, and be liable to be fined in a sum not exceeding 
five hundred dollars, and imprisoned for a term not ex- 
ceeding six months, in the discretion of the Court.” 


March 7th. Absent....Topp, J. 


This Court ordered it to be certified to the Circuit Court, 
that it is the opinion of this Court that fat cattle are 
provisions, or munitions of war, within the true intent 
and meaning of the act, entitled “ an act to prohibit 
«* American vessels from proceeding to or trading with 
«¢ the enemies of the United States, and for other pur- 
‘6 poses.” 











4815. THE SCHOONER ADELINE AND CARGO. 





March $d. 





Absent....Tonp, J. 


Ameri THIS was an appeal from the sentence of the Cir- 
perty resap. cuit Court for the district of New York. 


tured may be 
restored on 


payment ar Lhe American letter of marque, schooner ADEZINE, 
salvage, al- Sailed from Bourdeaux for the United States with acar- 


though the li- go, owned in part by citizens of the United States, and 
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. property owned by Frenchmen and other persons resi- 
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im part by French subjects. On the 14th of March, THE 

4814, she was captured, in the bay of Biscay, by a Bri- schooner 
tish squadron, who put a prize crew on board and or- ADELINE. 
dered her for Gibraltar. After being six days in the — 


possession of the British she was re-captured, near Gi- — a egg 
bralter, by the American privateer Eacpedition, who put jt as prize of 


acrew on board and ordered her for the United -States war, and does 


where she arrived and was libelled, with her cargo, by we ag tea 
the re-captors, in the district Court at New York, as prize is an incident’ 
of war. The vessel was claimed by citizens of the Uni- poe 
ted States residing therein, as was also part of her cargo. A ‘test affida- 
vii ought to 

Another part of the cargo was claimed by French edn 
subjects resident in the United States. Another part time of  ship- 
by French subjects, resident in France. Another part Ben and. ab 
by citizens of the United States, resident in France. of capture, did 
Another part by French subjects whose residence was —- Bn 
not stated, and another part by citizens of the United ed, ‘belong to 
States, whose residence was not stated, and another _ Clainpant, 
part by « alien friends” without stating of what nation, orf iy 
or where resident. . Some of the claims stated the pro- respect -is not 
perty, at the time of capture to belong to the persons ‘!- 





: “ : : A test affida." | 
therein mentioned, and did not state to whom it belonged vitby anagent, 
at the time of shipment. j isnotsuff cient, 

if the pr inci- 
pal be within 


The district Court condemned, as good prize, all the the eh 
a withi 

paced «if 
dent in France, and all the property of those persons tance from the 


whose residence was not stated; and restored all the Cut: But if. 
test affidavits, 


property belonging to persons resident in the United jiabie to such 
States, upon payment of one srath for salvage. The oe 

7. . av 5 - 
vessel was restored, by consent of parties, on payment Gutipned in ‘by 
of one half for salvage. ‘The sentence was affirmed pro the parties iu 


forma, by consent, in the Circuit Court. ion, dota 
; ; 


tions will ‘not 

The re-captors appealed as to the rate of salvage, Prevail in this 

which they contended ought to have been one half, and By the act of 
those Claimants, whose property was condemned, alsothe 3d of 


March, 1800. 
appealed. one sixth part 


ouly is allow 

The case was submitted to the Court by J. Woon- ¢1° 2 priva- 
warp, and Emmet, for the re-captors, and by IRVING, vage upon the 
and D. B. OcpeN, for the Claimanis, upon their written "capture of 


re 
notes for argument. the cargo on 


_ 








THE 
SCILOONER 
ADELINE. 


board a private 
armed vessel 
of thé United 
States, al- 
though one 
half be allowed 
for the recap- 
ture of the 
vessel. 

The property 
of persons, do- 
miciled in 
France, (whe- 
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J. Woovwarp, for the re-captors, made the following 
points : 


4..That such claims as date the property from the 
time of capture, instead of the time of shipment, are in- 
sufficient and invalid. 


2. That the re-captors are entitled to the whole of the 
French property, by the rule of reciprocity. 


3. That the captors are entitled to a rate of salvage 
of one half upon the American property, or such other 
and higher rate than the rate decreed in the Courts be- 


ther they be low, as this Court may adjudge. 


Americans, 
Frenchmen or 
foreigners) is 
good prize, if 
re-eaptured af- 
ter being 24 
hours in pos- 
session of the 
enemy, that 
being the rule 
adopted in the 
Freneh tribu- 
nals, 


Further proof 


will be allowed 
by this Court, 
where the na- 
tional charae- 
ter and pro- 
prietary inter- 
est of goods 
re-captured do 
not distinctly 
appear. 
Property un- 
elaimed will 
he decreed as 


good prize. 


4. That the re-captors are entitled, by the same rule 


of reciprocity, to the whole of the property of such Ame-_ 


ricans as were at the time of capture domiciled jn France, 
or resident there for commercial purposes. 


5. That the re-captors are likewise entitled to all pro- 
perty the national character of which is not defined by 
the evidence. 


6. That the property of those Frenchmen who are 
described as having a mere temporary residence in the 
United States, cannot be considered as American. 


7. That the property of persors described as alien 
friends, without mentioning to what nation they belong 
or where they reside, must also be taken to be French, 
or decreed to the captors for uncertainty. 


8. That the persons described in the claims as citi- 
zens of the United States, without stating their residence 
at, the time of shipment, or at any other time, must, un- 
der the circumstances of the case, be considered as re- 
s.ding in France. 


There are claims which date the property from the 
time of capture. This we say is insufficient. The 
claims should state the property from the time of ship- 
ment at least. This - necessary to prevent transfer in 
transitu, and to give effect to, and preserve the simplici- 
ty and dispatch of the preparatorio investigation, 
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An important question in this case is, what is to be- THE 

come of the: American part of tie cargo of an armed sCHooNER 
American vessel, re-captured by an American private ADELINE.: 
armed vessel ? cecal 


The re-captors in the first place contend that the part. = - 
of the cargo above mentioned is casus omissus as to the 
act of congress of the 3d of March, 1800. 


If the Court should decide that there is a casus omis- 
sus then the fate of this part of the cargo will depend up- 
on the common law. 





The re-captors contend that the common law is that 
if property so situated has remained twenty-four hours 
in possession of the enemy of the captured party, they 
are entitled to the whole of the property as prize of war. 
To this they cite Grotius de jure belli ac pacis, lib. 3, ch. 
16. Vattel book 3, ch. 13, § 196. This right upon re- 
capture is here clearly laid down to privateers to be di- 
vested only by the laws of each state and treaties. Our 
treaty with France is silent except as to restoration on 
capture by pirates; this being ea delicto there is no 
change of property by the original capture. See also 
professor Marten’s summary of the law of nations, book 
VILI, ch. 3, $10. In order to encourage privatecring 
«those concerned in it are allowed to hold all the mer- 
«chant vessels and merchandize they take from the 
« enemy or his subjects without any reserve whatsoever 
« with respect to the redemption of them by the pro- 
“ prieter.” 


The only remaining question on this point would be 
what kind of possession consummates the right of the 
privateer. “Twenty-four hours possession has been con- 
sidered « firm’ possession. and sufficient to consummate 
this right by an almost common usage, and recognized 
by almost all the treaties of maritime powers. 4 Rob, 
151, Amer. ed. 2 Axwni, 306, 308, 312, in a note 275, . 
276, and 282. . 





If the above considerations are inapplicable and the 
salvage of this part of the cargo is governed by the acts 
of congress, then by those acts, the re-captors are enti- 

" tled to one half 





THE 
SCHOONER captured, or re-captured, is, after firm possession, clear 
ADELINE, at common law, and the doctrine of taking away that 
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The unqualified right-of the privateer to the property 


right by salvage is derogatory to that law. If this be 
so, the act of congress is derogatory to the common law, 
and must be /iberally construed in favor of privateers. 


The reward has always been out of the whole subject 
matter ; the cargo as well as vessel and armament ; and 
it is with confidence contended that a separation of the 
cargo so as to subject it to one siath salvage, while the 
vessel and armanent affords one half, is, if it exist at all, 
anomalous to the act of the 3d of March, 1800, and at 
war with the usage and treaties of all maritime states. 


The reason of encreasing the salvage upon an armed — 


vessel is the merit of battie, and it is evident that the 
cargo is as well won by battle as the armament and 
vessel. 


But if the whole of the act of congress be to be taken 
together, and the 2d section be permitted to reflect alight 
upon the 4st section, it will appear that congress could 
have had no other meaning than that the salvage should 
be increased upon the cargo as well as the vessel and 
armament. In the second sectiow where they give a 
salvage upon their own property thus captured by a pri- 
vate armed vessel, they give one half of the goods on board 
as well as of the vessel and armament. 


But should not the cargo be considered as a mere in- 
cident to the vessel and follow its fate and character ? 


As to the French property we are entitled to the 
whole as prize of war by the foregoing rule of twenty- 
four hours possession. which is the rule in France. Re- 
ciprocity is the rule in this case. See the act of 1800, 
section 3. f 


The twenty-four hotr rule is established in France by 
ordinance of 15th June, 1779, with respect to all re-cap- 
tures by privateers. France, in her treaty with Holland, 
ist May, 1781, secures the twenty-four hour right to 


privateers. The Court will find those acts of France, 


referred to in 2 4zuni, 276 and 282. 2 Dallas, 2, Mil- 
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ler et. al. v. ship Resolution. This is a strong case es- THE 

tabiisiing the twenty-four hour right. It refers to an sCHOONER 
ordinance of congress detlaring this rule as to us, and ADELINE. 
refers to the French ordinance to the same point. It ——-—— 


admits the twenty-four hour rule, but excludes its ap- 
plication to that case, that being the case of a neutral 
capture which conveyed ng right. Sec also the case of 
the Mary Ford, 3 Dall. 188, M: Donough v. Dannery. 


On the right of the re-captors on the 4th point of the 
case they will not enlarge by argument, as they consider 
it well established ; nor on that of the 5th point than 
merely to-observe that it appears to be just, ea necessi- 
tate, and comes under the description of confusion in the 
civil law ; nor as to the 6th point than to observe that 
there is no standard by which a character can be re- 
flected upon these Claimants but the voyage itself ; which 
makes them either American or French. The descrip- 
tion of the claim negatives the idea of their being Ame- 
rican ; they must, of course, be French. The 7th point 
must meet the same construction for the same reason. 


As to the principle contended for in the 8th point of 
the case, it may be remarked, for elucidation, that some 
of the Claimants, described as in this point, turn out, by 
the evidence, to be resident in France for commercial 
purposes, 


Is the owner of the vessel entitled to freight exclusive 
' of salvage? 


The re-captors say the vessel is not entitled to freight 
because she would have been condemned had she been 
brought into England. But if entitled to freight, the 
captors have saved that freight,, and are therefore enti- 
tled to one half as salvage, Freightmay remain, after 
all the rights of the captors are deducted, to be adjusted 
between the vessel and the freighters. 


This question can only apply to the American part of 
the cargo; for as to the French, the rule is to vest the 
property absolutely in cases of re-capture after twenty- 
four hours possession : the postliminii right and all its 
incidents are destroyed. 

VOL. IX, 32 
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THE IRVING, im behalf of the owners of the vessel, and o 
SCHOONER such parts of the cargo as were claimed by persons resident 
ADELINE. in the United States. 








The schooner Adeline is a registered American vessel 
owned by Isaac Levis and William Weaver, native citi- 
zens of the United States, and residents of Philadelphia, 
and was commissioned as an American letter of marque, 
She commenced her voyage from Bordeaux, to a port in 
the United States, in the month of March, 4844, having 
on board a cargo. owned principally by citizens of the 
Dnited States and others residing in our territory. In 
the course of this voyage, she was first captared by twe 


British vessels of war, and was afterwards, and before ~ 


her condemnation as prize, re-captured by an American 
private armed vessel. Upon her first capture, most of 
her papers were taken from on board by the captors, 
and those which were left have been delivered up to the 
district Court at New York, and transcripts of the same 
are contained in the reeord before this Court. 


In these cases most of the claims and test affida- 
vits specify the property respectively claimed, at the 
time of shipment in the Adeline, and at the time of cap- 
ture, to have been owned by citizens and residents in 
the United States. . 


Many of the claims and test affidavits testify that the 
- goods thus claimed vested in the Claimants before and at 


the time of capture and re-capture ; and genepalty all the 


claims are supported by the respective bills of lading. In 
truth there is not a paper attached to this record which 
falsifies any claim or casts any suspicion upon them. An 
objection has been taken to some of those claims, because 
they de not state. that the property vested in the Clai- 


mants at the time ofshipment,and that, for aught thatap- . 


pears to this Court, the property might have been trans- 
ferred in transitu. 


Admitting this to be the fact, how can such transfer 
prejudice those Claimants? The vessel was an Ameri- 
ean vessel coming from a French port to a port of the 
United States. 


The rule, that the character of property must be de- 
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termined by its shipment, that the same cannot be trans- 


ferred in its transit, but, as respects belligerent rights, scHoonER 
must be considered as. remaining the same as at the time ADELINE. 
of shipment, applies only to enemy property. Dancke- ——-—— 


baar Africaun, 1 Rob. 90. Amer. Edit.—the Vrow Mar- 
garetha, 1 Rob. 285, Amer. Edition. 


But the claims objected to will be found, on examina- 
tion, to agree With those whici are ‘n common use in the 
admiralty Courts of England, even in cases where the 
property is captured as prize of war. The Fortuna, 2 
Rob. in the appendix, 313. It is sufficient to assert pro- 
' perty in the Claimants and to negative the all: gation of 
title in the enemy at the time of capture. Those claims 
and test affidavits are testimony in a prize cause, and 
will be deemed satisfactory, unless there is some evidence 
in the ship’s papers or preparatory examinations to in- 
validate them. See the duke of Newcastle’s letter in the 
appendix to Chitty. 6 Rob. 55, the Haubet. 


But to proceed to the merits of this case. Upon ex- 
amining the libel of the captors, the first enquiry will be, 
whether this property could be captured as prizxe, for it 
has been so libelled. 


The commission to our private armed vessels, under 
the act declaring war, authorizes the re-taking of pro- 
perty captured which was originally American. ‘The 
property thusre-taken can only present a case of salvage, 
because the title of the original proprietors never has 
been divested ; and that equally whether the property 
was originally American or neutral. 


The interest of the captured property does not vest in 
the captor until after final adjudication. 5 Rob. 167, 
Am. Edit. the Elsebe—+ sect. prixe act, 11th vol. United 
States laws. And the fifth section of the prize act pro- 
vides, « that all vessels, goods and effects the property 
of any citizen of the United States, or of persons within 
and under the protection of the United States, or of per- 
sons permanently resident within and under the protection 
of any foreign prince, government or state in amity with 
the U. States, which have been captured by the enemy and 
which have been re-captured by vessels commissioned as 
aforesaid, shall be restored to the rightful owners, upon 
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payment by them respectively of a just and reasonable «+ 
SCHOONER salvage, to be determined by the mutual agreement of the 
ADELINE. parties concerned, or by the decree of any Court havi 
—o——ee COMpetent jurisdi tion, according to the nature of e 


case, agreeably to the provisions heretofore established 
by law.” 


The present case, then, before the Court determines © 


itself to be a case of salvage. if there was a right to re- 
capture, and if the service rendered was meritorious. The 
right is not questioned, for the re-capture was from the 
enemy ; nor is the service questioned, for the property 
would have been otherwise lost. 


It becomes however a matter of enquiry, whether the 
re-captors under their pres: nt libel can have a decree for 
salvage. The papers taken from on board the vessel 
and the examina ions in preparatorio proved that the re- 
captured vessel was an American vessel, and that her 
cargo was in part American and in part French. It was 
evident, therefore, that the re-capture could only present 
a case of salvage; and as such the vessel and cargo 
should have been libelled. But the libellanis have pro- 
ceeded against the property as prize of war, and have as- 
serted title te it as such in all their allegations. Must 
they not make out those allegations, and, if they fail, can 
they, as a last resort, seek for salvage, when such has not 
been prayed for in their libel. nor in any manner spread 
upon the record before this Court ? 


But if the Court should be of opinion that a decree for 
salvage can be made upon the lib: |, claims and disclo- 
sures in this record, then the only question will be the 
amount of this salvage. ‘The re-captdrscontend for a 
moiety, and we, that they should have but a srath. Which 
is right must depend upon a just construction of the act 
in cases of re--apture. passed 3d March, 1800, 5 vol. U. 
States laws, 383—1 Graydon, 418. 


The first branch of the first section of this act pro- 
vides that ** a re-eaptured vessel, other than a vessel of 
war or private armed vessel, shall be restored, on pay- 
ment of one eighth, (if taken by a public armed vessel,) 
of the value of the re-captured vesael and cargo; and if 
re-taken by a private armed vessel, of one sixth,” 


a 

















‘ 
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The second branch of that section provides «that if 


the re-captured vessel shall appear to have been set forth scHoonE® 
and armed as a vessel of war before such capture, or ADELINE. 
afterwards and bef. re the re-taking, the salvage shall be ——-——. ° 


one miety of the true value of such vessel of war or pri- 
vateer.”’ 


The act contemplates two descriptions of cases as to 
vess'is, viz. armed and unarmed ; the former are to pay 
a moiety, the latter a sixth. The law having settled the 
amount the Court when it ascertains what the law is, 
will adhere to the provision. Now the construction must 
depend on the evident meaning and intent of the legisla- 
ture, as clearly to be gathered from a view of the whole 
provision ; and it may be adopted as a fundamental rule, 
that where there is an express provision, there shall not 
be a provision by implication ; expressio unius est exclu- 
sio alterius. 


The first clause provides for the case of unarmed ves- 
sels and goods. It commences by stating « that when 
«any vess 1 unarmed, or when any goods,” (not on 
board such vessel, but wholly in the disjunctive,) when 
any goods (reaching any and every case of goods) when 
any such are captured by a private armed vessel, one 
sixth shall be allowed. It proceeds throughout the whole 
clause in the disjunctive, saying that such vessel or goods 
shall be restored on payment of one sixth as salvage, 


The second clause is studiously confined to vessels, 
«and if such vessel” (passing by goods altogether and 
leaving the general provision for goods unimpaired,) and 
if such vessel is armed, then one moiety of the true value 
of such vessel is to be allowed; repeating and carefully 
confining the provision to the vessel, and that, too, with a 
peculiar particularity. Congress in express words dis- 
tinguish; they place private unarmed vessels and all 
goods re-captured on the same footing. 


The fifth section of the prize act, laws of the. United 
States, vol. 11, p. 240, § 5, declares that the above pro- 
visions are to regulate cases of salvage. 


But it is contended that the intent ofa statute is to be 
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_considered, that the design of the legislature isto be con. ° 
SCHOONER Sulted. I grant it, wherever there is any ambiguity in 
ADELINE, astatute. In such case it is the privilege and duty of - 

—-—-——— the Court té give a just construction. But this only 


hokls in cases where there is great obscurity, not in ca 
ses where the provisions of the statute are clear and ex- 
plicit. 'To hold that a Court can intermeddle with such 
provisions is to clothe the Court with legislative as well 
as judicial powers—to authorize it to make laws instead 
of only expounding them. : 


It is laid down in Parker, 233, that where the words 
of a statute are express, plain and clear, they ought to be 
construed according to the genuine and-nataral signifi- 
cation and import, ‘unless by such exposition a construcs 
tion or inconsistency would arise in the statute by reason 
of some subsequent clause from whence it might be in- 
ferred that the intent of parliament was otherwise.” 


But it is said that from the provision contained in the 
second section of the.statute we may gather, that it was 
the intent of the legistature to give a moiety of the goods 
on board a private armed vessel to the re-captor, as well 
as a moiety of the vessel. When we come to examine 
this section, which is thus pressed into the service of the 
first, we shall find fhat it relates entirely to the -pro- 


perty of the United States which may be re-captureds ‘ 


it has no reference to the first section, it speaks of 
property of a different description, differently owned. In 
the last clause it provides, that if a vessel of war of the 
United States is recaptured by a private armed vessel, a 


‘ 


inviety of any goods on board shall be allowed. ' The. 
government, deeply interested in the preservation of our 


public vessels ; the national character, deeply interested 
in the rescuing from the enemy our vessels of war and 
in not permitting them to exist as mementos of their tri- 
umph ; the national prosperity, deeply interested in pre- 
serving to us the means of our own strength and in pre- 
venting the same from being added to that of the enemy; 
these are sufficient inducements for our government to 
make an extraordinary provision. ‘The service is not 
rendered to an individual, itis rendered to the nation; it 
is more meritorious ; feelings of patriotism more than 
ef interest may have impelled to the performance of the 


- @ 























duty ; the danger was greater, the object more impor- 
tant ; the recompense shoald therefore be encreased. 
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But the first and second sections of this statute are ——-—— 


wholly independent. 


“ Wherever any words of a statute are obscure or 
doubtful, the intention of the legislature is to be reserted 
to in order to find the meaning of the words.” 
57, Wimbish wv. Tarlbois. 


Where words of a statate are plain and positive, it is 
not the province of the Court to search after new con- 
structions, 


Justice Buller remarks in the case of Bradley & ano- 
ther v. Clark, 3 T. R. 201, * that, with regard to the con- 
struction of statutes according to the intention of the 
legislature, we must remember, that there is an essential 
difference between the expounding of modern and ancient 
In early times the legislature used 
to pass laws in general and in few terms ; they were left 
to the Courts of law to be construed, so as to reach all 
the cases within the mischief to be remedied. 
modern times, great care has been takén to mention the 
particular cases injthe contemplation of the legislature, 
and therefore the Courts are not permitted to take the 
same liberty in construing them as they did in expound- 
ing the ancient statutes.” 


acts of parliament. 


But the provisions in this statute respecting salvage 
were not unadvised provisions hurried over without de- 
Congress, in consequence of the partial war 
with France, had been called on to legislate repeatedly 
upon the subject. 


liberation. 


The first provision was by statute 28th June, 1798, 
4 vol. United States laws, p. 154, sect. 2d. 


‘The first relates to the re-capture 
of private property cither by our public or private armed 
vessels. ‘I'he second relates to the re-capture of public 
property either by our public or private armed vessels. 
Each section 1s perfect in itself, and each independent of 
the other; neither requires the. interposition of any 
Court to explain them. 


This is gen- 
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eral for vessel and cargo, armed or unarmed, one eighth s 


SCHOONER all are placed on the same footing, 


ADELINE. 


tee 





The second provision was by statute of March 2d, 
1799, 4th vol. United States laws, p. 472. That gives, 
(if detained 24 hours,) one eighth ; if 48 ours, one fifth; 
if 96 hours, one half; without any distinction between 
yessel and goods, or armed and unarmed, 


The next year, induced by the inconvenience or ine- 
quality of the former laws, tiey made a deliberate pro. 
vision. The subject was tres! ; every clause was weigh. 
ed. .Those provisions had been « matter of investiga. 
tion for three successive sessions of congress, and had 
been successively amended. Can it be said, then, that 
congress had not a view of the whole ground, that they 
were hurried in the passing of this law. The very law they 
were Considering was an amendment, and would naturalé 
ly cause enquiry and reflection. 


In mature deliberation, therefore, they, in the year 1800, 
enact the present law. ‘they discriminate between pri- 
vate unarmed vessels and goods, allowing one sixti: for 


salvage, and for the vessel alone, if armed, a moiety, 


‘The recaptured property of the United States is placed 
in a distinct section, wholly unconnected with the other; 


If we attend to the language of the last clause of the 
first section, giving to tle recaptors the moiety of a pri- 
vate armed vessel, we shall ascertain the reason why a 
greater salvage was given for the vessel than the goods, 


The section states, *¢ and if the vessel so re-taken shall 


appear to have been set forth and armed as a vessel of 


war.” If the enemy are thus possessed of the means of 
injuring our trade and of capturing other vessels, then, 
as the wresting those weapons from their hands prevents 
the perpetration of further mischief, for this meritori+ 
ous service we will give to you one half of those instru- 
ments of annoyance and destruction. ‘The same reason- 
ing will not apply to the goods ; the public reap not the, 
same benefit from their re-capture. 


But it has been heretofore argued in this cause, that a 
greater rate of salvage should be allowed than one 
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sixth, and that a construction to that effect should begiven - THE 

to the statute, because the service was very meritorious ; SCHOONER 
the property had almost reached an enemy port, and but ADELINE. 
for the management and intrepidity of the re-captors ——-—— 
would -have been wholly lost.. And is not that the casé 

in every capture by a belligerent? Did not congress know, 

when they passed this law, the difficulty of getting prizes 

home? Were they not then in fact more destitute of a 

navy than at present? In pursuance of this argument 7 
of extraordinary merit upon the present occasion, it has 

been urged. that the re-captured vessel was armed} and - 

that life. was hazarded equally in re-captvring the goods 

as in re-capturing the vessel: In the present instance it 

is idle to talk of danger ; the Adeline from her arma- 

ment was incapable of making resistance, and whether 

she did or not is problematical, as from the preparatory 

examinations there appears to be an uncertainty whe- 

ther any resistance was attempted. It is, however, cer- 

tain that the resistance, if any, was a mere parade, and 

that having fired one or two guns, the vessel instantly sur- 

rendered. Not a soul.was hurt on either side, and the’ 

privateer did not deem the resistance sufficiently impor- 

tant to return, 


~ 


. But admitting that the service, by any chance, might 

have been very meritorious ; that great gallantry might 

have been displayed and many lives lost ; yet under this 

statute I know not how any Court can interfere with its 
* settled provisions. 


In the case of the Apollo, 3 Rob. 250, which vessel . 
was cut out from_under the guns of a French fortress, 
where much daring spirit was evideneed on the part of 
the re-captors, and much danger hazarded, and where 
extraordinary salvage was applied for, Sir William 
Scott says, «all re-captures-with'n the act are put upon 
the same footing of merit and reward ; therefore all that 
is said on the particular gallantry of the seryice is fo- 
reign to any singularly favorable application of this act 
which has provided but one measure for all cases, with- 
out reference to circumstances.” . 





With respect to the property of alien friends resident 
in the United States, and re-captured in this vessel, I 
VOL. IX. 33 


THE 
SOHOONER 
ADELINE. 


——--——_—_ 
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only remark that the provisions in the prize act 


equally to them as to our own citizens residing wi 
our territory. 


A claim has also been interposed by the owners of thé 
schooner Adeline for freight and primage of that part | 
of the cargo which 1s not owned by them. That such 
should be allowed I would réspectfally contend there 
can be no question, as the voyage bas been performed, 
and the carro delivered at its port of destination. Bat 
the re-captors assert that they are entitled to a sal 
of this freight. On the part of the owners this is oppos- 
ed ; first, because salvage of the freight is not given by 
the statute, and, second, because it is in fact allowed in 
the value of the goods. * 


‘The act has prescribed the terms on which the vessel 
and goods are to be restored. ‘Fhe Court cannot add to 
those terms. ‘The re-captors have no means of procufs/ 
ing ‘this salvage except by witholding the goods ; but 
the act declares that the goods shall be given up, wpdii 
payment of one sixth of their value, without making any 
provision for salvage of freight. Against whom co 
the decree for a salvage of the freight lie? Not against 
the goods, for they are delivered up; not against the 
owners of the goods, for they are not before the Court. 


But salvage of freight is in fact paid in the increased 
value of the goods, ‘The presumption is that the mer- 
chandize is enhanced that value by the importation. 
Now the salvage is not on the invoicé value, but onthe 
irne value of the goods. This value is ascertained by 
sale or appraisement at the place where the property is 
brought ; no deduction is made except imports and da- 
ties. Besides, the re-captors shonld not claim an addié 
tional recompense for perfectmg that without which 
they could not participate in the cargo. The bri 
this property safely in entitles them to the one sixth 
its bg and that alone is specified in the statute as theif. 
reward. 


The district Court, from whose decision the re-captors 
haveappealed, decreed, on the 9th of August, 1844, that 
the re captors shoald have as salvage one sixth part of 
all the goods on board this vessel owned by American 


a 
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citizens and alien friends residing in the United States, THE 
and also a moiety of the vessel, her tackle, apparel, &c. sCHOONER 
ADELINE. 
In this decree the Claimants of that adidas ACQUI--——- eee 
esced. 


The re-captors have by successive appeals brought 
this case before this Court. The funds arising from a 
sale of this property, .which sale took place before 
the decision of the district Court, have been lying, un- 
productive in the last mentioned Court ever since. If 
this Court should affirm the decree of the Circuit Court 
in the above mentioned cases, then those Claimants pray 
that costs and damages may be awarded them, 


D. B. OapeEn, for all the Claimants. 


This vessel and cargo were re- captured by the Expe- 
dition from the English, who had captured her, on a 
voyage from Bordeaux to New York. The Adeline is 
American property, and ber cargo part of it American, 
part French. 


The Adeline and cargo are libelled as enemy’s propert » 
and the libel prays that they may be condemned as suc 
The claims deny the fact of its being enemy’s property, 
and aver that in some cases it is American property, in 
others that it is the property of alien friends, 


Before I consider the questions raised by the captors, 
I must first beg leave to call the attention of the Court 
to some observations upon the nature of this cause as it 
appears from the libel, claims and evidence. 


The libel charges the property as being enemy’s, and 

prays for its condemnation as such, The claim denies 

~ the fact of enemy’s property, and avers that it is Ameri- 
can or the property of alien friends. 


It is evident that the only point in issue, the only 
question arising between these parties upon the claim 
and libel, is whether this property be or be not enemy’s, 
and as such liable to condemnation ? 


In all cases of prize there must be a regular judicial 
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. proceeding, and,so in all éther cases in a Court of ad- 
SCHOONER niralty as well as in any other Court. «(See the answer 
ADELINE. to the Prussian memorial, in the appendix to Chitty’s 
-—-—— law of nations, 344, also to be found in collectanea juri- 
dica. , 


All regular judicial proceedings consist of tle proofs: 
* and allegations of the parties, ‘The allegations of the par- 
ties are first made, and then the proofs are produced to 
support them.. I understand the rule to be universal in all 


Courts in which there are regular judicial proceedings, ~ 
that as a party cannot recover upon allegations without - 


-proof, so neither can he recover upon proofs without pro- 
per allegations. The judgment-of the Court must be ac- 
cording to the proofs and allegatiohs. 


What are the allegations of the parties in this case? 


The libel is in the nature of a declaration in a com. . 


mon law Court, or of a bill of complaint in a Court of 
equity. It must state sufficient facts fur condemnation, 


with sufficient certainty, and conclude with a proper and’ 


sufficient prayer. It must apprize the person claiming 
the property libelled of the grounds upon which a con- 
demnation will be asked, otherwise it would be more than 
useless to require a libel at all. 


Now this libel alleges or charges, that this is enemy’s © 


property, and asks for a condemnation of it as such. 


Unless the evidence in the cause proves it to be ene- 
my’s property, [ apprehend the Court never will, under 
this libel, condemn it. | 


The documents on board the captured vessel, and all 
the examinations ‘in preparatorio, so far from- proving 
the property to be enemy’s property, prove directly the 
reverse ; and indeed it is not pretended by the counsel 
for the captors that there is the least ground to suspect 
the property or any part of it to be hostile. ; 


Can the captors have a decree for salvage in this casez 
I think not, because they do not ask for it in their libel; 
because the question here is not whether the captors are 
entitled to salvage or not, but whether this is enemy’s 
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property or not? I do not believe a single case can be THE 
produced in the books where salvage has been decreed scHOONEn 
unless it was specially asked for by the libel. A libel, like apELINE. 
a deciaration, mey contain several grounds of a decree, = 

or, to speak in common law language, sevéral counts : 

And there must be a count for salvage, or it cannot be 

decreed. 



































‘ 


In Hall’s Admiralty practice, 144, will be found a pre-' 
cedent of a libel where salvage is claimed, drawn by one 
of the most learned and experienced lawyers, particu- 
larly asa civilian, in the United States; which, although 
no authority, wili certainly be considered as entitled’ to | 
some weight, as shewing the opinion of an enlightened 
lawyer upon the subject. 


It is no answer to this argument to say that where 
propérty has been libelled as prize, property of friends 
is frequently condemned upon the ground of residence 
in an enemy’s country or trading with an enemy, be- 
cause such property is consideed, quoad hoc, as enemy’s 

rty, and therefore comes within the allegation of 
enemy’s property in the libel. 


If I am right in the argument upon this subject, then 
I think it follows of course that if this is not enemy’s 
property it cannot be condemned to the capfors, but 
inust be wholly restored to the Claimants without any 
salvage whatever. Itis no hardship to the captors to 
acquit the property ; they knew the facts when they filed 
their libel ; they made their election in what way to pro- 
ceed against it ; and, like all other parties in a Court of 
justice, they must be bound by that election. 


This, being .property re-captured from* the enemy, 
must be considered, prima facie, notasenemy’s property. 
It cannot be presumed that they would capture their own 
property. 


Now property re-captured from an enemy never‘can 
be proceeded against as prize of war ; it is not considered 
as enemy’s property until, in some countries, it has been 
carried infra presidia ; in others, has been twenty-four 
hours in possession of the enemy; in England, and 
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under our prize act, until it has been condemned in 9 
competent Court. , 


If the captors have any claim to any part of this’ pro. 


perty, it must be because re-captured from the 

But no such claim is set up in the libel; the right of pro- 
perty remains in the Claimants; it has never been chang, 
ed, and must therefore be restored to them. 


But it is said that some of these claims are insufficient, 
because they do not say that the property belonged ta 
the Claimants at the time of shipment, but merely at the 
time of capture. 4 


I answer, if the property belongs to the Claimants now 


itis all which the Court will require in this case. Ihave 
already endeavored to shew that the captors have no 
claim to the property ; it follows, then, that the Court 
will restore it to the préper owners at the time of the 
decree. Suppose, however, that I am wrong in the 
principles which L have endeavored to establish, and that 
the captors can have a decree in their favor in this 
case ; let me enquire whether the claims above alluded 
to are not sufficient? All that is necessary for the claim 
is to deny the material allegations in the libel. The 
allegation here is that the property is enemy’s property, 
and as such liable to be condemned. This allegation is 
expressly denied by the claim. Nothing more is ever 
required in a claim. 


Where there are any circumstances which raise a 
presumption that the property is enemy’s, such as com- 
ing from an enemy’s port, found on board an enemy’s 
vessel, &c. &c. then it becomes necessary for the Clai- 
mant to explain away those circumstances, to prove the 
friendly nature of the property, to shew it to have been 
friendly at the time of its shipment, &c. which is doné 
in what is called « the test affidavit,” notin the claim. 


' 


But in cases where the property, from the circumstan- 


ces of the case, must necessarily be presumed to belong 
to our own citizens or our friends, (asin the case of @ 
re-capture) then no test affidavit can be necessary ; ther 
no explanation is asked, because none is required. 
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| If these claims are insafficient, does it follow that this THE 
. property must be condemned ? ~ SCHOONER, 
- ADELINE. 
The claims being insufficient, the Court will either —....—. 
suffer the Claimants to amend them, or they will con- 
' sider them as no claims, and dispose of the yorey 
‘ accordingly. 





If an amendment is allowed, there can be no difficulty 
in removing this objection.’ 


‘If the claims are considered as no claims, is the pro- 
perty to be condemned as a matter of course? 


If the captors in case of capture send in a vessel, af- 

ter taking out the master, supercargo and every other 
person who would probably claim, and leave on board 

only ene or two of the crew whose examinations may 
be taken in preparatorio, and who are wholly ignorant 

as to the property on board,—if when a vessel and car- 

go thus sent in is libelled as prize, is it to be condemned 

of course as prize, because no claim 1s -put in or filed 

for it ? 


If all the papers and documents, and evidence in pre- 
paratorio prove the property not liable to condemnation, 
is it to be condemned because no claimi is filed for it by 
the owner ? 


This doctrine would follow from the arguments upon 
the other side, but it is too monstrous te be supported 
by any Court. 


I take the law upon this subject to be this, viz: Phe 
proceedings in a Court of admiralty are in rem. The 
subject matter is, in substance, in possession of the 
Court, and they never will decree it to the captors or to 
any other person, unless they can shew a@ right to it. 
They never will give the captors my property because 
I do not claim it, not being possibly in a sitaation to 
know that it has been captured or libelled. 


If there be no claim filed, the Court will examine the 
papers and examinations in preparatorio, and if, from 
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scHooNeR nation, they will condemn, otherwise not. 


the face of them, there appears good rie wear 


It is_not like the case of a judgment by default in a 
Court of common law, where the Plaintiff takes. judg- 
mnt for his debt; because, at commmon law, the 
cess has been personally served apon the Defendant, he 
is actually in Court, or has been proceeded against to 
outlawry. No surprize can be complained of by him. 
Not so in a Court of admiralty, where the Poni ety 
it rem; and wher the owner may never know that 
property is in jeopardy, The Court. being 
of it are bound to give it up to no body but him who has 
a good right io it. If from the libel and the proofs be- 
fore the Court it appears that the captors are entitled 
to.the property, the Court will decree it tothem; other. 
wise not. And for this, among other reasons, it is an 
invariable rule that a claini must always be put in wndex 
oath, so that if the Court order property to be restored 
to the Claimant, they may at least have some evidence of 
his right to it. 


For these reasons tf there were no claims put in to this 
property at all, yet, as from the proofs in the case 
taken in preparatorig it is clearly not enemy’s property, 
I contend that the Court could net cendemn it as prize 
of war. 


This case, being that of a re-capture, is a case in which 
the questions are, whether the property shall be restored 
to the original owners, and upon what terms? As there 
is no pretence that the property belongs to an enemys 
there is no reason that the claim should negate a trans- 
fer in transitu; which transfer is void only when its 
effect would be to neutralize belligerent property. _. 


If the libel in this case be such as the Court can pro- 
ceed upon to award salvage to the captors, I shall now 
briefly examine upon what terms the property in ques- 


tion must be restored to its former owners. This property 


consists, 


4. Of the. vessel claimed as American Prorey: AA 
proved to be so. 
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2. Of property of Americati citizens stated to be resi- 
dent in the United States. 


$. Of property of American citizens, whose place of 
residence is not stated. 


4. Of property of alien friends, resident in the United 
States. 


5. Of property of subjects of France; residing in 
France: 


First, as to the vessel. 


By the act of congress of 26th June, 1812, entitled 
an act concerning letters of marque, prizes and prize 
«“ goods,” section 5, vol. 11, p. 240, “it is enacted, 
“that all vessels goods and effects, the property 
“Of any Citizen of the United States, or of persons 
“resident within and under the protection of . the 
United States, or of persons permanently resident 
‘‘ within and under the protection of any foreign prince, 
« government or state in amity with the United States, 
« which shall have been captured by the enemy and which 
« shall be re-captured by vessels commissioned as afore- 
«“ said, shall be restored to the lawful owners, upon pay- 
«ment by them respectively of a just and reasonable 
«salvage, to be determined by the mutual agreement of 
«the parties concerneds or by the decree 6f any Court 
“ having competent jurisdiction, according to the natare 
“ of each case, agreeably to the provisions heretofore 
« established by law.” 


Now the provisions heretofore established by law are 
to be found in an act of congress passed on the 3d March 
1800, vol. 5, p- 38. 


This act after providing for the restoration, of ves- 
sels and goods, after re-capture, upon the rates of salvage 
therein: mentioned, proceeds in these words, « and if the 
« vessel so re-taken shall appear to have been set forth 
“and armed as a vessel of war, before such capture or 
“‘ afterwards and before the re-taking thereof as afore- 
‘ said, the former owner or owners on the restoration 
VOL. IX. 34 
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“ thereof, shall be adjudged to pay, for and in lieu of 


SCHOONER “ salvage, one moicty of the true value of such vesseb 
ADELINE. “ of war or privateer.’’ 


Under this act I presume the Court cannot hesitate in 
affirming the judgment of the Circuit Court with costs 
and expenses of prosecuting this appeal. 


Second, as to the property of American citizens, resi- 
dent in the United States. 


The act of March, 1800, vol. 5, p. 38, is positive in 
its provisions upon this subject, the property must be 
restored upon one sixth salvage. 


The decree of the Circuit Court upon this property, 
I contend ought also to be affirmed with costs. 


Third, as to the property of American citizens, whose. 
place of residence is not stated. 


This, in my view of the subject, is the only point in 
the cause upon which the mind can at all hesitate, and 
when this is fully considered, L trust all doubt upon it 
will vanish. 


It is contended on the part of the captors, that as.ne. 
place of residence is mentioned, these American citizens: 
must be considered as resident in France, and that the 
rule as to the restoration of the property of French 
subjects must therefore apply to them. To this I an- 
swers, 


First, 1 do not think the presumption a fair one, that 
because no place of residence is. mentioned, they are 
therefore to be considered as resiling in France, As 
they are citizens of the United States, it would seem to 
me that they ought fairly to be presumed as residing in 
the United States, until some evidence is produced te 
the contrary. 


If however the Court think it important, that the. 


Claimants should prove their place of residence, they 
will, I presume, give us an opportunity of doing, so. 
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Secondly, that the place of residence is wholly imma- THE 
terial. SCHOONER 
ADELINE. 
Because, being American citizens, and there being n0- ——_-—mme 
thing unlawful in their residing in France, or any other 
country, with which we are at peace, they have ‘not for- 
feited any of their rights as citizens of the United States. 
And the doctrine that residence abroad, gives a nativnal 
character, applies only to the case of the subjects of two 
nations whic are at war with each other ; or to neutrals 
residing in one of the two belligerent nations ; ; but can- 
not be applied to such a case as this. I forbear however. 
to enlarge upon this point as unnecessary. Because, 





The question, as to the terms upon which this class of 
Claimants are to have their property restored, depends 
upon the construction of the act of congress, which I 
shall now consider. 


By the act of March, 1800, before referred to, it is de- 
clared, that when any goods which shall hereafter be ta- 
ken as prize « by any vessel, acting under authority from 
‘the government of the United States, shall appear to 
«have before belonged’ to any person or persons resi- 
«‘ dent within or under the protection of the United States, 
‘‘and to have been taken by an enemy of the United 
« States,” &c. This question depends upon the construc- 
tion of the above clause of the section. 


In order that the property should be restored upon 
the payment of one sixth salvage, it must belong « to 
6‘ some person or persons resident within, or under the 
« protection of the United States.” 


If it belongs to any person resident within the United 
States, it is to be so restored ; or if it belongs to any 
person wlio is under the protection of the United States, 
whiether he resides therein or not, it is to be restored upon 
the same terms. 


All foreigners who ate permitted to reside in the United 
States, are under their protection, but no person who re- 
sides oiit of thé United States is under the protection of the 
United States, ut their own citizens. 
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THE In 2, Cranch Rep. 120, this Court held that an 
gscnooyeR American citizen residing abroad is entitled to the pra- 
abe.ise. tection of bis government.” 


Again, every foreigner who resides in the United. 


States, must necessarily be under their protection, the 
words therefore ‘or wader the protection of the United 
States” would be nugatory if intended to be applied to 
such foreigners, and no effect can be given to those 
words, unless they are applied to citizens, residing out 
of the United States, but who are still under their pro- 
tection. But if the words of the act of March, 1800, 
are of doubtful import, their true construction is I think 
put out of all doubt, by the act of 26th June, 1812, before 
referred to. ‘hese two acts of congress being in pari 
materia, must be considered as one act, and construed 
accordingly, 


The 5th section of the act of June, 1812, declares * that 
§ all v-ssels, goods and effects, the property of any citi- 
«6 zen of the United States, or of presons resident within 
s‘and under the protection of the United States,” shall 
be restored « agreably to the provisions heretofore esta- 
ssblished by law.” 


Now there were no other provisions established by 
law, than those contained in the act of March, 1800. 


It is evident that congress must have intended by 


the act of March, 1800, to provide for restitution of the . 


property of any citizen of the United States, whether he 
resided within the United States or not. This is the 


only construction by which the provisions of these two . 


acts can be reconciled. 


That this was the construction intended by congress, 


when these laws were passed, will be still more evident - 


when we examine with a little more care, the different 
phraseology of them. 


The act of March, 1800, says nothing about citizens 
of tine United States, but speaks of property belunging 
to persons resident within or under the protection of the 
Dnited States, thereby meaning, as I contend, all per- 
sons who reside within the United States, and all citi- 
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gens under the protection of the United States, let them 
reside where they may. 


_ The act of June, 1812, provides for the cases of proper- 
ty «of any citizens of the United States,” and of .« per- 
«*sons resident within and under the protection of the 
« United States.” 


A foreigner, residing in and under the protection of the 
Unites States, is entitled to have his property restored 
under this act. This clause of the sentence does not ap- 
ply to citizens at all, because their property is already 
provided for by the words « any citizen of the United 
States.” : 


By the act of Murch, 1800, the property of all persons 
resident within, or of persons under the protection of the 
United States, is to be restored ; without which latter 
words, no provision was made for citizens out of the 
country, these words were for that reason unquestionably 
inserted. 


For these reasons I contend that it is immaterial 
where the American citizens reside, they are entitled to~ 
have their property restored upon paying one sixth as 
salvage, 


Fourth, as to property of alien friends, resident in the 
United States. 


No observations are necessary to prove that under the 
acts of congress referred to; they are entitled to restora- 
tion upon paying one sixth salvage. 


As to them the decree I presume will be affirmed with 
costs and expenses. 


Fifth, as to the property of subjects of France residing 
in that country. 


By the 3d sect. of the act of March, 1800, vol. 5, p. 40, 
this property is to-be restored upon the same salvage 
on which, by the laws of France, the property of American 
citizens would have been restored to them under similar 
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circumstances. And if no law or usage of France: ig 
known upon the subject, the same salvage is to be allow. 
ed as if it were the property of a person resident in the 
United States, (viz. one sixth.) 


- Now I confess f have not been able to find what was 
the rule in France upon that subject. . 


Whether the ordinance of 1779, made upon this sub- 
ject, and which is referred to in the argument on the 
‘other side, was in force at the time of this re-capture or 
not, or whether that ordinance, like almost every thing else 
in that country, was destroyed during the dreadful reve- 
lution which she has just passed through, I know not, 
I confess my ignorance, and I have endeavoured in vain 
to obtain information about it. 


If no such French rule is known to the Court, thenf 
elaim this property belonging to French subjects, resid- 
ing in France, upon the same salvage which by the act 
of congress, it ought to be restored to them, if they re 
sided in the United States. 


Emmet, for the Re-captors, in reply. 


Most of the cargo has been claimed; but no claith 
whatsoever has been put in for the property expressed in 
the bill of lading, No. 23, (26 bundles of steel to be de- 
livered to C. W. Huty, of Philadelphia,) nor to that ex- 
pressed in No. 35, (a harp and case of strings to be deé- 
livered to T. Delort, who has come in and claimed other 
property,) nor to that expressed in No. 39, (4 case of 
pencils, on account and risk of Mr. Fongarolly, of New 
York.) This circumstance would not have been noticed 
here, but that it is called for by part of Mr. Ogden’s ar- 
gument, who (partially admitting that a bad claim is tan- 
tamount to noue at all) contends that the want of one is 
no ground for condemnation. In England, by the prize 
acts, regulations are made incase of non-claims for a limit- 

~edtime. In our Courts, for want of any such regulations, 
defaults, as I understand, are usually taken, but the pro- 
perty not put out of the power of the Court for a reason- 
able time. It is unnecessary to discuss the propriety of 
that arrangement in the present case ; for certainly, after 
the lapse of a year, where the parties, who ought te claim, 
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decreed, are brought up under the pri‘ze jurisdiction, 
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are in. the immediate vicinity of the Court, and. have 


THE 


come forward with no claim at all, or one not disclosing scHooNER 
what is necessary to ascertain the innocent character of ADELINE. 


the property, or the foundation or terms upon which restor- 
ation should be had ; where they have refused the sanc- 
tion of an oath to verify documents that, without it, may 
well be questionable ; there can be no ground for award- 
ing restitution to them. Their silence, or evasive mode 
of claiming, must be regarded as intentional ; and indi- 
cating that they cannot make out a fair case for restora- 
tion. 


Mr. Ogden contends for restitution without salvage, 
on another ground ; that this libel being for condemna- 
tion as enemy’s property and prize of war, salvage can- 
not be awarded under it}; therefore, says he, it must be 
restored without salvage. That conclusion is clearly il-- 
logical, for if it were true that salvage could not be awar- 
ded ander these proceedings, the only consequence would 
be that the property should be retained, and the re-cap- 
tors turned round to libe! for salvage. The position iit- 
self, from which the conclusion is drawn, is also erro- 
neous ; for in all cases of military salvage, the praceed- 
ings are as against a prize, and the payment of salvage 
is a condition necessarily imposed by the decree.of res- 
titution on the Claimant. t is not properly the thing 
sought for by the Libellant and contested by the Clai- 
mant. I do not mean to say that it may not have been 
done from greater caution and perhaps want of practical 
experience, in the United State:1 ; or that if done, it ought 


not to be supported, but it is nei ther usual nor necessary. - 


Mr. Ogden refers to a preceden.' of that kind in Hall’s 
almiralty practice, I have not thes book by me, and can- 
not refer to the authority, but if it be a libel for mere 
military salvage, the introduction of it in that book shews 
that the authors ideas were not very’ well arranged upon 
the subject which occupied him ; foi’ his book is only a 
translation of Clark’s Praxis Curie .tdmiralitatis, which 
treats exclusively of the Instance Cour t, and has no rela- 
tion to the prize Court of admiralty’. It is sufficient 
however for me to say that no precec\ent of a libel for 
nilitary salvage is to be found in Maryratt’s Formulary, 
or,any English book of authority, and ‘hat obviously alt 
the cases in Robinson’s reports, where’ such salvage is 
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and were proceeded against as prize of war. Let me ash 


by what right was the Adeline taken by the Expedition 


and held? Unquestionably jure belli. By what right, or 


by what course of proceedings were the re-captured 
crew examined in preparatorio, or the papers on board 
her opened and inspected by the. prize commissioners? 
Because she was subject to be dealt with according to 
prize law. By a former prize act of England (33 G. 
c. 66, § 42,) it was enacted that re-captured ships set 
forth by the enemy as vessels of war, should wholly be: 
long to the captors, and not be restored to the original 
owners. How was such a vessel to be proceeded against, 
but by libelling her, as prize, and condemning het as 
enemy’s property ? So in the present case, part of the 
re-captured property is French, which we contend (and 
for the present I shall take for granted) ought to be con: 
denined to the captors and not restored at all. How are 
we to proceed for that condemnation, but by libelling as 
prize of war?) Why, under the rule of reciprocity, isit 
not to be restored? Because by the French law belligers 
ent property, of which an enemy has had 24 hours posy 
session, is considered to have changed owners, to be the 
absolute property of tiiat enemy, and when re-captured 
it is treated as the absolute property of that enemy, and 
condemned as such by libel for prize of war. The rule 
of reciprocity, (1 Rob. Ad. Rev. Am. Edit. p. 53. in the 
case of the Santa Crux,) induces us to consider French 
property, (placed in such circumstances as would, under 
the laws of that country, be held to make a complete 

hange of ownership of American belligerent property,) 
as also acquired by the enemy; and to adjudicate upon 
it as actual enemy’s property ; of course to libel and con 
demn itas prize of war. Nn constat till the claims are 
put in and sworn to, buf that property, apparently Amer- 
ican, is actually French ; and itis necessary to proceed 
for prize, in order to get those claims and ascertain that 
fact. A remarkable instance of that occurs, even im the 
present case. The bill oflading (No. 15,) of 280 cases 
of claret, state thew to be shipped by order and for ac- 
count and risk of David Dunham, (presenting a prima 


facie case of Ameritan property,) but when Mr, Dunham 


comes to claim ovr oath, he states them to be the proper- 


ty of Messrs. Johnson and Dowling subjects of the 


French empire, ‘ How was the knowledge of that fact to 
be obtained, but; by forcing a claim on oath? and if we 
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hail proceeded by libelling only for salv 





jaw? <The proceedings in this way are also the most sim- 
ple. The Libellant claims the benefit of his prima facie 
right arising from capture out of enemy bands jure belli: 
If there be any title to be opposed to this, it must be— 
shewn ani sworn to, and the Court will then decree, ac- 
cording to the extent of that title, either total restitution or 
restitution on terms of salvage. In ordinary civil salvage, 
which falls within the jusisdiction of the Instance Court, 
2 Rob. Ad. Rep. Am. Ed. p. 178, note on the case of the 
Hope, the saivors never acquire a right of seizmg the 
property, and their first step (if they proceed against it) 
is a warrant of arrest; they then libel for salvage, be- - 
cause they have no superior or prima facie title to the 
thing itself; and the contestation is about the amount. 
But a careful examination of Robinsen’s reports, 1 Rob. 
Am. Ed. 32, Aguila. 4% Santa Crux, 228, The Two 
Friends. 3 Rob. Am, Ed. 2%9, The Appollo.. 4 Rob. Am. 


_ Ed.120, The Franklin. 5 Rob. Eng. Ed. 5%, The Car- 


lotta. 6 Rob. Eng. Ed, 410, The Sansom; will shew that 
is not the course of proceeding, where the property has 
been re-captured in war; and the only reason why it is 
not more clear, is that the matter, being long establish- 
ed and of course, is not noticed in the very brief state- 
ments which-that reporter prefixes to the arguments of 
eounseland judgment of theCourt. Enough, :owever, is 
given to establish my position. ‘The Aquila, (4 Rob. 32, 
35,) was acase of derelict,and, properly speaking, would 
have belonged to the Instance Court. It .pp: ars, however, 
from the judgment, that ** some suspicions occurred that 
«it was in fact the property of an enemy ; and under 
«these circumstances it became expedient to proceed 
«“ aguinst it as prize, for the purpose of meeting the preten- 
« sions of the ostensible neutral owner, and of bringing the. 
«examination of his claim, where alone it could be proper- 
« ly discussed, into the prixe Court. ‘These measures were 
“highly necessary, and therefore no objection ean just'y 
“be made against the mode of proceeding.” In the 
ease of The Two Friends, 1 Rob. 228, 231, 238, a protest 
was made against the jurisdiction of the Court over an 
American ship. The counsel on both sides allow that rev 
capture is a matttrof prize jurisdiction ; and in the judg- 
VOL. IX. 36 








of the pro- THE 
perty as American, how should we have learned that it scHoone® 
‘was really subject to total condemnation as enemy’s pro- ADELINE/ 
perty, underthe reciprocal application of the French ——.——— 





tHe went, sir William Scott says, «but whatever may be the 
SCHOONER “law as to wreck and derelict, [ conceive it does not ap- 
ADELINE. “ply to these goods, which I consider to be goods of 
—_-———— © prize ; for [ know no other definition of prize goods, 
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«‘ than that they are goods taken on the high seas jure 
« belli out of the hands of the enemy ; and there is no ax- 
«iom more clear than that such goods, when they come 
«on shore, may be followed by the process of this 
« Court.” Inthe case of The Franklin, 4 Rob. 140, the 
property was libelled as enemy’s property and prize of 
war, and further proof was ordered of the property and 
destination. It was made and deemed satisfactory ; but 
the captors insisted that restoration should only be made 
on terms of salvage. ‘This was resisted by the Claimants 
with arguments which perhaps have given rise to the 
present point by the Claimants, although it was not a 
case of re-capture or seizure jure bell1 from an enemy. 
Sir William Scott held it was acase in which no military 
salvage was due ; but directed be the price of restora- 
tien in this prize cause,) a civil salvage of 5001. to be 
paid. In the case of the Jonge Lambert, 5 Rob. 5%; re- 
ported in a note to the Carlotta, a’ Dutch ship and cargo 
captured by a French privateer and re-captured was li- 
belled as enemy’s property and prize of war. She was 
cond mned in the Court below. The sentence was re- 
versed on appeal, but as it was new'ral property re-cap- 
tured. the lordsof appeal referred it to their surrogates to 
decide whether anv and what salvage was due, with pro- 
visions for executing their decree. The surrogates de- 
cided that no salvage was due ; but it is clear that if it 
had been a case for salvage, the restitution, on this rever- 
sal of the sentence of condemnation, would have only 
been on payment of it. It is unnecessary to discuss the 
arguments drawn from our different and totally inappli- 
cable modes. of proceeding under our municipal code. 
An‘ [ shall only add that if the objection taken to this 
mode of proceeding should be sustained, as the error, 
though fallen into after much considewation, arose from 
want of sufficient light and information in our books, it 
is hoped that the opportunity will be afforded to the sal- 
vers of instituting such proceedings as may be thought 
adapted to their case. 





There is a mtter ahout which the counsel for the 
Claimants have failen into a mistake: they state the Li- 
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ety for salvage was agreed to by all parties, and there- 


fore has in fact never been decreed at all and never has ~ * 


been disputed. If the vessel were understvod to be in- 
cluded in the words of the decree, « American property,”” 
we should indeed have ample grounds of appeal ; for the 
salvage ordered would be only one sixth. That, however, 
is-not the case, and nothing is brought before this Court, 
but the questions relating to the re-captured goods. The 
same answer applies to the mistake, that we have ap- 


- pealed from the decree of the Court refusing us salvage 


on the freight. There is no such decree and we never 
asked it, as our libel shews, though the case of the Doro- 
thy Foster, 6 Rob. Eng. Ed. 88, shews we are entitled to 
it. No question of freight was ever presented in this 
case, but by the claim of Alexander Cranston (for the 
ship owners,) of freight for the goods not claimed by 
him for them ; meaning to make our salvage on the goods 
pay a proportion of it, and so diminish its amount. That 
was not adjudged, and of course we have not appealed ; 
though if it had been decreed, we certainly should ; for 
it could be supported by no principle, and would be di- 


rectly contrary to the act of congress. 


These questions being out of the way, nothing more 
remains but to consider what is to be the fate of the re- 
captured goods which have been claimed, with the inci- 
dental consideration of costs and expenses. Part of this 
property has been claimed. and sworn to, only as belong- 
ing to the alleged owners before and at the time of capture, 
without saying any thing as to its ownership at the time 
of shipment. On this insufficient mode of claiming and 
its consequences I shall add nothing to Mr. Woodwards 
argument except a reply to Mr. Ogden’s observation, 
that there is no reason why such transfers in transitu be- 
tween belligerent friends should be prevented, This very 
case shews otherwise; for if the property continued 
French, it would be subject to condemnation as enemy’s 


property and <prize of war; which belligerent right 


would be defeated by such a transfer. . 
I shall endeavour to simplify the pm by first 








pellants to have appealed from that part of the decree | TRE aan 
which restores the ship on payment of a moiety of the scHoonER 
value for the salvage. There is no such decree on the aDELINE. 
record. The restoration of the vessel on paying @ moi- —-———.«~ 
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THE considering the great general division of French proper- 
SCHOONER ty, and of American property re-captured ; and will en- 
ADELINE. deavour to class the doubtful cases under one or other of 
———_ thos® heads. 








































As to the French property, it clearly must be judged 
upon according to the rule of reciprocity. In France, 
Amrrican belligerent property which had been 24 hours 

- in the possession of the enemy captors would be treated 
an: considered as their property, and not restored on 
salvage. ‘The law of 24% hours possession has in truth 
been always the rule adopted by France and Spain, and 


they may desire a decree of condemnation, they desire it 
only as the most portable and compendious proof of the 
facts (including 24 hours possession) from which the ti- 
tle has accrued. ‘They do not regard the decree as crea 
ting a title to the property, which doctrine is in truth on- 
ly confined to England and this country ; and was not 
held even by this country during the revolutionary war. 
France has also made an ordinance on that subject, which 
is to be found in 2 Azuni, 276, and of which this Court 
must well be held to have judicial knowledge; for the 
prize Court, to which it has succeeded, has recognized 
itin the case of Miller & al, Appellants v. ship Resolution, 
2 Dallas, 2. That this was the law of France down to 
and long after the revolution, has not been doubted ; and 
indeed cannot ; for Azuni’s work was published after 
1803, ( Vid. 2 Axuni, 218, ) but it is thought possible that 
it may have been subsequently altered ; and from the pre- 
tended ignorance on that subject, a claim for restoration 
on American salvage is made. The claim is singular; 
for it is predicated not on the rights of the parties, but 
on the supposed ignorance of the Court. It is not sanc- 
tioned by the words of the act of March 3d, 1800, (¢ 3, v0l. 
5, p. 38.) which provides that « where no such law or 
usage shall he known,” the same salvage shall be allow- 
ed as is provided by the 1st section of that act. That 
means, where no such law or usage shall be made known 
or promulgated or acted upon. It refers to cases in 
which, on enquiry, a state shall not be found-to have 
adopted any precise law or usage on the subject ; but it 
founds no right to a suitor, on supposed judicial igno- 
rance. The ordinance of 1779 is, however, a known law, 











most if not all the powers on the continent ; for although) — 





and it must be considered as valid until those who insin- . 
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uate its abrogation give some proof of their assertion. 


The onus is with them, and the meaus of proof, coming sCHoonER 
from their own country, arecertainly within their power. ADELINE. 
4 Rob. Am. Ed. p. 56, 57. The presumption as well as ——-———. 


the fact, therefore, is that there has been no variation or 
abrogation of the ordinance of 1779. : 


The property of American citizens resident in France 
must, as I conceive, be considered as French, and sub- 
ject to the same rule. This effect of domicil or national 
character is produced in every case where that charac- 
ter is judged of merely by the law of nations. Birth, 
by the municipal laws of many countries, is considered 
as fixing an indelible national character ;-but that doc- 
trine seems entirely dependent on municipal law, and is 
not to be found in the writers on the law of nations. 
Birth, with them, affords a prima facie presumption of 
residence, and serves to establish it where other facts 
are equivocal or silent ; and in that sense sir W. Scott 
must be understood, when he says, in the case of La 
Virginie, 5, Rob. 98, 99, ** that the native character ea- 
“ sily reverts, and that it requires fewer circumstances to 
* constitute domicil in the case of a native subject than 
“to impress the national character on one who is ori- 
« ginally of another country.” But birth ceases to af- 
ford evidence of the national character under the law of 
nations, when opposed to a clear residence, animo manen- 
di, in another country ; for, says. sir William Scott, in 
the Indian Chief, 3 Rob. Am. ed. 23, «no position is more 
« established than this, that if a person goes into ano- 
«“ ther country, and engages in trade, and resides there, he 
“is by the law of nations to be considered as a mer- 
«chant ofthat country.” In some of these cases (the par- 
ticulars of which I shall hereafter point out) it may per- 
haps be contended that, although the owner of the pro- 
perty appears to be resident in France, the permanency 
of his residence or the animus manendi does not ap- 
pear; but to that I again answer in the words of sir 
Wm. Scott, in the case of the Bernon, 1 Rob. Am. ed. 87, 
88, ««wherever it appears that the purchaser was in 
“ France, he must explain the circumstances of his 
“ residence there: the presumption arising from his 
“ residence is, that he is there anime manendi, and it 
lies on him to explain it.” For every purpose, there- 
fore, either of commerce or of war, to be decided upon 
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solely by the law of nations, these American citizens 


sCnooner resident in France must be regarded as Frenchmeg, 
ADELINE. But it 1s contended that with respect to salvage they 
— are protected by the words used in the act of congress 


of March 3d, 1800, § 4, vol. 5, p. 38, ** any person or 
* persons resident within or under the protection of the 
United States ;” which last expression, it is said, neces. 
sarily includes American citizens every where. Lf this 
were the intention of the legislature, it is very singular 
that it did not simply say « any ciiizen of the United 
s* States, or any person or persons resident therein /? 
It seems to me, however, that the word resident whichis 
expressed in the first, is understood in the second meniber 
of the sentence ; and that it should be read « any persen 
“ or persons resident within, or resident under the pro- 
«* tection of the United States.” An inhabitant of one of 
the territories comes within the last but not the first 
description—so does a consul or other public minister 
who has not by habitual commerce and residence ac. 
quired another national character. Other instances of 
residence under the protection of the United States might 
be produced ; but an American who has changed bis na- 
tional character, and become, for every purpose of war 
and commerce, a member of another community, cam 
no longer be regarded as under the protection of the 
United States. I am at a loss to see how America 
could afford protection to him. If she were neutrals 
and the country of his residence belligerent, would his 
commerce from that country be under her protection? 
‘The laws relating to re-capture and salvage were made 
with a view to America’s being helligerent, and must 
be construed in relation to that state of things: In that 
state, docs she or can she afford any protection to a mer- 
chant residing abroad, whuse protection and character 
must exclusively depend on the hostility or neutrality of. 
the country to which he belongs as a permanent mem- 
ber? The interpretation put upon this phrase by Mr, 
Ogden would make the first and third sections of the 
act of Jiarch 3d, 1800, at variance with each other, and 
the same person subject te two ingonsistent measures: 
for unquestionably such an American permanently resi- 
dent in a foreign friendly country comes under the 
description of a person permanently resident withim 
“the territory and under the protection of a foreign 
s* prince,” &c. 
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The fifth section of the act of June, 1812, cannotexplain THE 
the antecedent law of March, 1800; for it is obviously SCHOONER 
inadvertently worded, and not intended for any purpese ADELINE. 
of explaining, altering, or affecting that law. If the ——-—— 
mistaken substitution of the word and for or could have 
any effect, it would be only to shew that no person re- 
siding out of the United States in a consular or public 
capacity could be deemed ander their protection. The 
truth, however, is, that the last act contemplates no- 
thing more than to place re-captures by private armed 
ships, on the same footing with those made by public 
vessels of war ; and it accomplishes that by a very loose 


phraseology. 






























If I am well founded in the foregoing arguments, it 
will follow that the decrees of the Courts below respect- 
ing French property and that of all the residents in 
France, whether native Anericans or not, should be 
affirmed ; and (if costs and expenses are to be at all gi- 
ven in this case) with both. 


I shall now consider the question as to clear Ameri- 
can goods re-captured. ‘The Adeline was a private ves- 
sel of war, havinga letter of marque; and, when in the pos- 
session of the English, she fought with and made re- 
sistance to the privateer Expedition. There can, there- 
fore, be no question but that the salvage of the vessel 
itself must be one half. The Claimants, however, con- 
tend that such a rate of salvage only extends to the ves- 
sel; but that goods re-captured on board of even an 
armed and commissioned vessel must be restored on 
paying one sixth; that being the rate specified in the 
act of March 8d, 1800: and in support of this opinion i 
several rules for the construction of statutes have been q 
cited. Itis my duty, and I trust f shall do it successfal- 
ly, to maintain the opposite doctrine. In order to do so, 
I'shall observe that salvage has, in every country and in 
every code of laws, been considered as a matter of ge- a 
neral average: the service is an act done for the com- ) 
mon benefit, and to b@Pecompensed by common and pro- . 
portionate contributions. Vessel an! cargo always con- 
tribute expressly } freight, in sme cases, expressly; in 
others, really but less obviously, where the salvors re- 
ceive their proportion of the cargo or its value without 
paying freight. Ifthe act of 3d March, 1800, meant to 
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break in upon this established principle of proportionate 


SCHOONER contribution for a common benefit, it is without 
ADELINE. cedent in any other code; and an unreasonable depar- 
——-—— ture from an universal usage founded on justice and 


common utility. Such a supposition should not be in- 
dulged in; and it is indeed fully contradicted by the 
second section of the same law ; for there, regulating the 
salvage on the re-capture of a public armed vessel, it 
enacts that for the re-capture of a public armed vessel 
or any goods therein, one moiety of the true value thereof 
shall be.paid. No satisfactory reason has been or can 
be assigned why the United States should be obliged to 
pay differently and in a greater proportion for the bene: 
fit of re-capture than private individuals deriving equal 
advantage from the act. This second section of the act 
naturally presents the question, how it happened that 
the legislature omitted to mention expressly in the first 
sectioh, goods on board such armed vessel? I think I 


can answer it. The first section is copied from the En- 


glish statutes on the same subject, varying the propor. 
tion of salvage, and with one addition the operation and 
force of which, perhaps was not sufficiently adverted to at 
the time. Statutes of 13, G. 2, c.4.—417, G. 2, c. Som 
29, G. 2, Cc. 34.—16, G. 3, c. 5, & 33, G. 3, c. 66. They 
give one eighth for salvage of vessel and goods, but enact, 
that if the re-captured vessel shall have been set forth 
as a vessel of war during it8 possession by the enemy, the 
salvage for the vessel shall be one half. Here the prin- 
ciple of proportionate contribution for a common benefit 
‘was not departed from; for to set the vessel out for war, 
it must have been conducted into port, and, of course, 
the cargo which it carried at the time of capture dis- 
charged, and the connexion between them broken; the 
goods which such a vessel might have on board when 
re-captured would be enemy’s property, and condemn- 
ed as prize of war. The British acts, therefore, made 
no mention of such goods, they not being a fit subject 
for restoration on salvage. Congress, in preparing 
their system, although they adhered to the phraseology 
of the English code, thonght thatthe same service was 
rendered by capturing an armed vessel, whether it 
was originally fitted for war by Americans or their om 
mies, and therefore awarded an equal compensation / 


both cases ; but perhaps they did not advert to the fact, 


that, in the new case which they were introducing, re- 
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the character of average cuniribution as necessarily 
fixed on salvage by universal usage, and equal justice, 
they thought it unnecessary to do more than settle the 
rate of contribution; and the state of the vessel being 
the circumstance. that was to affect that rate, they spoke 
of it alone ; but conceived and intended that a propor- 
tionate contribution from every thing connected with it 
in danger and benefit conferred, would follow as an in- 
cident. If the first supposition be true, the awarding of 
salvage for the re-captured goods on board an armed 
vessel is a casus omissus ; and the least we can be war- 
ranted in saying is, that it is in the discretion of the 
Court to settle that rate; If it be, I trust it will be set- 
tled by analogy to the rule made in the act itself, and so 
as to preserve the harmony of tlie whole system. Ifthe 
second supposition,be correct, then the word vessel must 
be considered with a liberal interpretation, as also in- 
eluding all on board of it. And in support. of such an 
interpretation, calculated to preserve received and es- 
tablished usage against a literal meaning,-I may refer 
to the opinion of the Court as delivered in the case of 
Talbot ». Seaman, 1, Cranch, 1. ‘There the Court had 
occasion to consider the meaning of the expression 
any nation in amity with the United States” used in 
the act of March 2d, 1799, relating also to re-captures 
from the enemy: the counsel for the captors contended 
that the words of this law gave salvage on the re-capture 
of neutral property ; founding themselves, like our ad- 
versaries, on the literal extent of the expression. On 
which the Court observes—1, Cranch, 43, **'The words 
“ of the act would certainly admit of this construction. 
« Aguinst it, it has been urged, and we think with great 
* force, that the laws of the United States ought not, if 
“ it be avoidable, so to be construed as to infract the 
« common principles and usages of nations, or the gene- 
“ral doctrines of ditional law.” . The impossibility of 
having access to authorities, prevehts my citing many 
instances of statutes similarly construed, which I have 
no doubt could be easily furnished. ‘The following how- 
ever happentobe within my power—Plowd. 366, Zouch >. 
Stowell, + a thing whieh is within the intentionof the ma- 
VOL. IX. 36 


@aptured goods would have to be restored, and they n® 
therefore adopted the language of the British laws with- scnoo%2® 
out inserting a provision to mect a situation of things apeLaN® 
that could not exist under them. Or else, considering _——"— 
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«< kers of the statute, is as much within the statute, as if it 


SCHOONER “ were within the letter.” In Eyston vo. Studd, Plow. 467, 
ADELINE. that equitabe construction which enlarges the letter ofa 
—_—-——— statute is thus defined, « #quitas est verborumlegis directio 


“ efficatius cum una res solummodo legis cavetur verbis ut 
«somnisaliain wquali genereeisdemcaveatur verbis.” And 
there the remedy given by the 9, E. 3, c. 3, against ex- 
ecutors, it is said, has been always extended by an equi- 
table construction to administrators; becanse they are 
within the equity of the statute. Platt v. the sheriff of 
London, Plowd. 36, the words of the 13, E. 4, are, cir- 
« cumspecte-agatis de negotiis tangentibus Episcopum 
« Norwicensem ;” yet this statute, although only the 
bishop of Norwich be named, hasbeenalways extended, 
by an equitable construction, to other bishops. . 


Some of the claims in this cau seare for property 
owned by aliens resident in the United States. Where 
that residence is not clearly made out to be permanent, 
the Claimants mast take the consequence of the insuffi- 
ciency of their claims and proofs. They are all French- 
men, and if they have not shewn a sufficient domicil te 
obtain for them the American national character, they 
must be considered as Frenchmen and abide the reci- 
procity resulting from their law. Where they are or 
permanent residents within the United States, they wi 
be entitled to the benefit of that character, if my reason- 
ing as to Americans domiciled in France be correct; 


if it be not, they must suffer under the rale the Court - 


will then lay down and be regarded as Frenchmen. 


It only remains for me now to say a few words of 
costs and expenses which are asked for by the Clai- 
mants. This case is brought before this Court by their 
voluntary act and aclear consent, without which it could 
not have been presented on appeal. The district judge 
declared the principles he would adopt for his decision 5 
but, strictly speaking, he made no decree on the case of 
any individual Claimants. Those,principlés were con- 
sidered in some respects erroneous by the counsel for 


the captors, and in others, by those for the Claimants. - 
It was therefore considered better to bring all the prim= 
ciples in review before the Supreme Court, as the ex- 


pence would be little if at all increased by so doing ; and 
if any Claimant had been unwilling to become a party 
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to this arrangement, he might have witi:held his consent; THE 
and his case could not have been brought up on appeal, scHdonER 
till a decree had been made on his individual claim. I aDELENE. 
submit that it is therefore now too late for him to talk of —-— 
| _costs and expenses; aud in truth impossible to ascer- 
tain what proportion of costs or expenses he can sustain. 





March 10th. . Absent....Topn, J. 


‘ Srory, J. delivered the opinion of the Court as 
follows : 


The American letter of marque, schooner Adeline, with 
a valuable cargo on board, was captured on her voyage 
from Bordeaux to New York, on or about the 14th of 
March, 1814, by a British squadron; and, on or about 
the 19th of the same month, was re-captured by the 
American privateer, Expedition, James Clayton, com- 
mander, and brought into New York for adjudication. - 
Prize proceedings were immediately instituted against 
the vessel and cargo as enemy property ; and various 
claims were interposed in behalf of American and French 
merchants. Upon the hearing of the cause, the district 
Court decreed a restoration of all the property of Ame- 
rican citizens and other persons resident in the United 
States, upon the payment of one sixth of the value as 
salvage, and condemned all the property of French sub- 
jects and of American citizens domiciled in France, and 
ofall others whose residence remained unexplained, as 
good and lawful prize to the captors. From the former 
part of the decree the captors appealed, and from the =i} 
latter part the Claimants appealed to the Circuit Court ; iT 
and from an affirmance pro forma of the decree in that a 
Court, the parties have appealed to this Court. It does q 
not appear in the record that any decree was pronounc- | 
ed in respect to the vessel; and it is therefore proba- ; 
ble, as intimated by counsel, that she has been restored 
on a compromise between the parties interested. 


oo ee ee Pe 


Before we procee the consideration of the princi- 
pal questions whicWfave been argued, ‘it will be pro- 


per to notice seyeral objections to the regularity of the 
allegations, proceedings and proofs in the cause. 


It is, in the first place, asserted, on behalf of the Clai- 
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mants, that if this should turn out not,to, be a case of 





aCHOONER enemy property, but of salvage merely, (as most cer- 
ADELINE, tainly as to some of the claims it must be held to be) the 
——--——— re-captors can take nothing by the present libel, because 


it proceeds upon the mere footing of the property being 
prize of war. And it is likened to the case of a declara- 
tion at common law, where the party can only recover 
secundum allegata et probata; and if no count bit the 
precise case, the party must be non-suited. 


If, indeed, there were any thing in this objection, it 
cannot, in any beneficial manner, avail the Claimants, 
The most that could result would be that the cause would 
be remanded to the Circuit Court with directions to al- 
low an amendment of the libel. Where merits clearly 
appear on the record, it is the settled practice, in admirf- 
alty proceedings, not to dismiss the libel, but to allow 
the party to assert his rights in a new allegation. ‘This 
aan so consonant with equity and sound principle, 

as been deliberately adopted by this Court on former 
occasions. After all, therefore, the Claimants would, 
in the language of an eminent civilian, but change pos- 
tures on an uneasy bed. 


But we are all of opinion that there is nothing in this 
objection. No proceedings can be more unlike than 
those in the Courts of common law and in the admiralty, 
In prize Causes, in an especial manner, the allegations, 
the proofs and the proceedings are, in general, modelled 
upon the civil law, with such additions and alterations 
as the practice of nations and the rights of belligerents 
and neutrals «navoidably impose. The Court of prize 
is emphatically a Court of the law of nations; and it 
tdkes neither its character nor its rules from the mere 
municipal regulations of any country. 


In cases of mere civil salvage, it may be fit and pro- 
per that the libel should distinctly allege and claim‘salvage, 
though we do net mean to assert. that, even in 
cases, it is indispensable. In cas@@jof military salvage, 
also, the party may, if he please, adopt a similar pro- 
ceeding. But it isby no means necessary, and, in most 
cases, would be highly inexpedient. Re-captures .are 
emphatically cases of prize ; for the definition of prize 
goods is, that they are goods taken on the high epaa, 
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jure belli, out of the hands of the enemy. When so ta- Tut 
"ken, the captors have an undoubted right to proceed scnHooNER. | 
against them as belligerent property in a Court of prize: apELINE. 
for in no other way, and in no other Court can the ques- —— 
| tions presented on a capture jure belli be properly or 

| effectually examined. The very circumstance that it is 

: found in the possession of the enemy, affords prima facie 

| evidence that itis his property. It may have previously 
possessed a neutral or friendly character; but if the 
property has been changed by a sentence of condemna- Z 
! tion, or by such possession as nations recognize as firm ¢ 
aud effectual, the neutral or friendly owner is forever 

ousted of his right, 





It depends altogether upon future proceedings ; upon 
the examinations taken in preparatory and the ducuments 
on board; upon the verity of the claims, and the dili- 
gence and good faith of the Claimants; and upon the 
principles of international law, comity and reciprocity, 
whether a restoration can be decreed or not. How can 
these questions be decided, unless the customary pro- 
ceedings of prize are instituted and enforced? How can 
it be known whether all the documents on board be not 
colorable and false, or whether the conduct of the Clai- 
mant be not unneutral or fraudulent, unless the truth is | 
drawn from the parties intrusted with the property for | 


the voyage, by the trying force of the standing interro- 

gatories and the test affidavits? The very case before us 
presents a strong illustration of the propriety of these 

proceetlings. There is a large shipment on board, 
which, on the bill of lading, purports to be the property 
of an American Claimant; vet the Claimant himself 
expressly swear's that it is thesole property of the French | 
shipper. What the consequences are of that fact will be i 
presently seen. 


et a baal — 


The Court, then, has a legitimate jurisdiction over 
the property as prize ; and, having it, will exert its au- | 
thority over all the incidents. It will decree a restora- 
tion of the whole omef a part ; it will decree it absolute- 
ly, or burthened with salvage, as the circumstances of 
the case may require: and whether the salvage be held 
a portion of the thing itself, or a mere lien upon it, 
or a condition annexed to its restitution, it is an 
incident to the principal question of prize, and within 
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the scope of the regular prize allegation. If, .there- 


scHOoNER fore, the ¢ase stood upon principle aléne, we should 
ADELINE. not doubt as to the sufficiency of the libel for this pur- 


pose ; but it has, also, the clear support of the practice 


of the admiralty. The Aguila,1 Rob. 37. The ee 


4 Rob. 147. - The Jonge Lambert, 5 Rob. 54%, note. 


Another objection urged on behalf of the captors, is 
to the sufficiency of the claims and test affidavits. It is 
asserted, and truly, that the goods are not alleged, in 
the claim or affidavits, to have belonged to the Claimants 
at the time of shipment; it is only alleged that they so 
belonged at the time of capture. “Re gularly the test af- 
fidavit should state that the property, at the time of ship- 
ment and also at the time of capture, did belong, and 
will, if restored, belong to the Claimant; but an irre- 
gularity of this nature has never been supposed to be 
fatal. It might, in a case of doubt or suspicion, or in a 
case calling for the application of the doctrine as to the 
legal effect of changes of property in transitu, have jus- 
tified an order for further proof: or, in cases of gross 
negligence or pregnant fraud, have drawn upon the par- 
ty more severe consequences. But in ordinary cases, it 
is not deemed to work any serious consequences : in this 
instance, it probably passed unnoticed in the Courts be- 
low, where if the blot had been hit, it might have been 
instantaneously removed by an amendment. Another 
irregularity undoubtedly was, that the test affidavits 
were put in, on behalf of many of the Claimants, by their 
agents, although the principals were resident in the U. 
States, and within the reasonable reach of the Conart, 
Where the principal is without the country, or resides 
at a great distance from the Court, the admission of a 
claim and test affidavit by his agent, is the common 
course of the admiralty. But where the principal is 


within a reasonable distance, something more than a- 


formal affidavit by his agent is expected. At Jeast the 
suppletory oath of the principal as to the facts, should be 
,tendered ; fur otherwise its absence might produce unfa- 
verable suspicions. If, indeed, theyprincipal might al- 
ways withdraw himself from the ae of the Court, and 
shelter his pretensions behind the affidavit of an innocent 
or ignorant agent, there would be no end to the imposi- 
tions practised upon the Court. The Court expects, in 
proper cases, something more than the mere formal test 
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affidavit of an agent, who may swear traly, and yet, THE 
from his want of knowledge, be the dupe of canning and SCHOONER 
fraud. It is not meant to assert that any such ifmputa- ADELINE. 
tions belong to the present case. ‘This irregularity, like ——-——. 
the former, probably passed in silence; and it would 

be highly injurious if an objection of this sort should now 

prevail, when all parties have hitherto acquiesced in its 
immateriality. 


We are now led to the principal question in this 
cause; viz. what rate of saWage is co be allowed tothe 
re-captors ? This depends upon the true construction of 
the salvage act of congress of 3d of March, 1800, ch. 14. 
That act provides, that, upon the re-capture of any ves- 
sel; (other than a vessel of war or privateer,) or of 
any goods belonging to any persons resident within or 
under the protection of the United States, the same, 
if re-captared by a private vessel of the U. States, shall be 
restored on payment of onesixth part of the value of the 
vessel or goods ; and ifthe vessel, so re-captured, shall 
appear to have been set forth and armed as a vessel of 
war, before such capture, or afterwards, then upon a 
salvage of one half of the true value of such vessel of 
war. 


It is argued, in behalf of the re-captors, that the Ade- 
line being an armed vessel, they are entitled to a moiety 
of the value of the cargo as welkas of the vessel; either 
upon an equitable construction of the statute, or upon 
general principles, as a case not within the purview of 
the statute. 


nna 


We are all, however, of adifferent opinion. The sta- 
tute is expressed.in clear and unambiguous terms. It 
does not give the salvage of one sixth part of the value 
upon goods, the cargo of an unarmed vessel ; but it gives 
it upon any goods ve-captured, without any reference-to 
the vehicle or vessel in which they are found. We can- 
not interpose a limitation or qualification upon the terms 
which the legislature has not itself imposed; and if 
there be ground for higher salvage in cases of armed ves- 
sels, either upon public policy or principle, such consi- 
derations miust be addressed with effect to another tribu- 
nal. This decision affirms the decree of the Circuit 
Court as to the claims ofall the parties domiciled in the 
United States. 
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THE 
SCHOONER whether natives or Americans, or other foreigners, their 
ADELINE. rights depend altogether upon the law of France as te 
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As to the claims of the parties domiciled in Frances 


re-captures ; for by the act of congress, as well as by 
the general law, in cases of re-capture, the rule of reci- 
procity is to be applied. If France would restore na 
like case, then are we bound to restore; if otherwise, 
then the whole property must be condemned to the re-cap~ 
tors. It appears that by the law of France in cases of 
re-capture, after the property has been 24 hours in pos- 
session of the enemy, the ‘whole property is adjudged 
good prize to the re-captors, whether it belonged to her 


subjects, to her allies, or to neutrals. We are bound, - 


therefore, in this case, to apply the same rule ; and ag 
the property in this: case was re-captured after it had 
been in possession of the enemy more than 24 hours, it 
must, so far as it belonged to persons domiciled in France, 
be condemned to the captors ; and the decree of the Cir- 
cuit Court as to them must be affirmed. 


As to the claims of the other persons whose national 
character and proprietary interest do not distinctly ap- 
pear, considering all the circumstances, we shall direct 
farther proof to be maile on both points. As, indeed, the 
master has not been able to swear directly to the pro- 
prietary interest of the cargo, but simply says that the 
goods were, as he presumes and believes, the property 
of the shippers or the consignees, perhaps, in strictness, 
farther proof might have been required in the Courts be- 
low as to the whole cargo. It was not, however, moved 
for there by the captors ; and as we are satisfied in rela- 
tion to the claims which we shall restore, it would be 
useless now to make such a general order. 


Upon these principles, the property embraced in the 
claims by and in behalf of Alexis Gardere, of William 
Weaver and Isaac Levis, jointly, and of William Wea- 
ver alone, of Andrew Byerly, of George I. Brown 
William Hollins, of Peter A. Karthous, of William Bay- 
ard, Harman Leroy, James M+Evers and Isaac Iselm; 
of William Hood, of Theophilus De Cost, of John Duba- 
ny, of Messrs. John B. Fonssatt & Co. of Edward Smith, 
James Wood and Samuel W. Jones, of Victor Ardaillony 
of Lewis Chastant, of Lewis Labat, of Benjamin Rich, of 
Nath’l. Richards, Nayah Taylor and Gustavus Upson, of 
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Ferdinand Hurxthal; must be renee on payment THE 
of the salvage Of one sixth part of the value. ‘The pro- scHoonER 
perty embraced in the claims on behalf of Peter Boue, apELINE. 
junr. of R. Henry, of P. Doussault, of William Jobn-———-— ~ 
ston and James Dowling; of G. Brousse, must be con- 

demned to the captors. 


















j 


The remaining claims must stand for farther proof. 
And as to the property unclaimed, it must be condemned 
as good and lawful prize to the captors. 


The decree of the Circuit Court is to be reformed so 
as to be in conformity with this decision. 





— \ 





THE BRIG ANN, MCxary, MasTER. 1845. 
. ’ March | 100r 








Absent....Topp, Ji : 


for the district of Connecticut, which reversed that of 7 


the District Court, and restored the property to the of oe —- 
Claimant. Pubes be vee. 


*  funtar ‘ily aban- 

Srory, J. delivered the opinion of the Court as ful- cons, and te 
lows : stored | before | 
the libel or in- | 


‘APPEAL from the sentence of the Circuit Court ¥ 2 seizure, 


This is an information against twelve casks of. mer- td andl 
chandize, part of the cargo of the brig Ann, alleged to <4, the Dis | 
have been imported or put on board with an intent te "** nlton 
be imported contrary to the non-importation at of 4st of the cause 


March, 1809, ch. 91, § 5. 


as ee 


It appears from the evidence that the Ann sailed from 
Liverpool for New York in July, 1812, having on board 
a cargo of British merchandize. She was seized by a 
Tevenue cutter of the United States, on her passage 
towards New York, while in Long Island Sound, about 
midway between Long Island and Falkland Island, and * 
carried into the port of New Haven about the 7th of 
Werant and temmediately taken possession of by 


——— 
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THE the collector of that port, as forfeited to the United 
BRIG ANN, States. On the morning of the 12th of October the col- 
M‘CLAIN, lector gave written orders for the release of the brig and 
masvrer. cargo from the seizure, in pursuance of directions from 
—-—— the secretary of the treasury, returned the ship’s papers 
to the master, and gave permission for the brig to pro- 
ceed without delay to New York. Late in the after- 
noon of the same day, the present information was al- 
lowed by the district judge, and on the ensuing day, 
the brig and cargo were duly taken into possession by 
the marshal, under the usual monition from the Court, 
On the trial in the District Court, the property now in 
controversy was condemned; and, upon an appeal, that 

decree was reyersed in the Circuit Court. 











































Court ought to be affirmed, because, on the whole facts, 
the District Court had no jurisdiction over the cause: 
and this argument is maintained on two grounds ; first, 
That the original seizure was made within the judicial 
district of New York; and, secondly, That if the seizure 
was originally made within the judiciak district of Con- 
necticut, the jurisdiction thereby acquired by the Dis- 
trict Court was, by the subsequent abandonment of the 
seizure and want of possession, completely ousted. 


+ 
It is unnecessary to consider the first ground, because 
we are all of opinion that sufficient matter is not dis- 
closed in the evidence to enable the Court to decide 
whether the seizure was within the district of New York 
or of Connecticut, or upon waters common to botls 


The second ground deserves great consideration. By 
the judicial act of the 24th September, 1789, ch, 20, §% 
the District Courts are vested with « exclusive original 
“cognizance of all civil causes of admiralty and mari- 
‘time jurisdiction, including all seizures under laws of 
‘‘impost, navigation or trade of the United States, 
«« where the seizures are made on waters navigable from 
«the sea by vessels of ten or more tons burthen within 
ss their respective districts, 2s well as upon the high seas.” 
Whatever might have been the construction of the juris 
diction of the District Courts, if the legislature had 
stopped at the words «admiralty and’ maritime jurisdi¢ 
tion,” it seems manifest, by the subsequent clause, that 


It has been argued that the deerce of the Circuit . 
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_ the jurisdiction as to revenue forfeitures, was intended 
to be given to the Court of the district, not where the BRIG ANN, 
offence was committed, but where the seizure was madre. M‘CLAIN, 
And this with good reason. In order to institute and MAsTER. 
perfect proceedings tn rem, it is necessary that the ——-——~ 


thing should be actually or constructively within the- 
reach of the Court. It is actually within its possession 
when it is submitted to the process of the Court; it is 
constructively so, when, by a scizure, it is held to ascer- 
tain and enforce a right or forfeiture which can alone be 
decided by « judicial decree in rem. If the place of 
committing the offence had fixed the judicial forum 
where it was to be tried, the law would have been, in 
numerous cases, evaded ; for, by a removal of the thing 
from such place, the Court could have had no power to 
enforce its decree. ‘The legislature, therefore, wisely 
determined that the place of seizure should decide as to 
the proper and competent tribunal, It follows, from 
this consideration, that before judicial cognizance can 
attach upon a forfeiture in rem, under the statute, there 
must be a seizure ; for until seizure it is impossible to 
ascertain what is the competent forum. And, if 80, it 
must be a good subsisting seizure at the time when the 
libel or information is filed and allowed. If a seizure 
be completely and explicitly abandoned, and the proper- 
ty restored by the voluntary act of the party who has 
made the seizure, all rights under it are gone. Although 
judicial jurisdiction once attached, it is divested by the 
subsequent proceedings ; and’it can be revived only by 
anew seizure, It is, in this respect, like a case of cap- 
ture, which, although well made, gives no authority to 
the prize Court to proceed to adjudication, if it be vo- 
luntarily abandoned before judicial proceedings are in- 
stituted. It is not meant to assert that a tortious ouster 


_ Of possession, or fraudulent rescue, or relinquis!:ment 


after seizure, will divest the jurisdiction. The case 
put (and it is precisely the present case) is a voluntary 
abandonment and release of the property seized, the le- 
gal effect of which must, as we think, be to purge away 
all the prior rights acquired by the seizure. 


On the whole, it is the opinion of the majority of -thées 
2 — the decree of the Circuit Court ought to be 
rmed. ) 
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4845. THE TOWN OF PAWLET 


0. 
DANIEL CLARK, Axp OTHERS, 
be : 


Absent....Topp, J. 


Faber THIS was a case certified from the Circuit Ceurt 


tion, where for the district of Vermont, in which, upon an action of 


ove party ejectment brought by the town of Pawlet te recover pos. 


—_— one session of the glebe lot, as it was called, in that town, 
from the state the opinions of @he judges of that Court were opposed 
of New ‘lamp upon the question whether judgment should be render. 
other uvder a €d for the Plaintiff or for the Defendants, upon a ver- 
great from the dict found, subject to the opinion of the Court, upon the 
mont, aithough Lllowing case stated ; © 


at the tim. of 


ac gues ‘* In this cause it is agreed on the part of the Plain- 
part o New * tiffs, that the lands, demanded in the Plaintiffs’ decla- 
yey ‘‘ ration, are a part of the right of land granted, in the 
a o. ;, * charter of the town of Pawlet, by the former governor 


equal shares to «¢ Of the province of New Hampshire, as a glebe for the 
£2 Persons, to «¢ church of England as by law established; and that in 
mongst them ** the year 1802 there was, in the town of Pawlet, a so- 
este — “ciety of Episcopalians duly organized agreeably to 
specific appro- * the rules and regulations of that denomination of 
—e a ee Christians heretofore commonly known and called by 


veysonly a six.’ the name of the church of England. That in the 


ty-civhth part “ Same year the said society contracted with the reverend: 


- pepe ** Bethuel Chittenden, a regular ordained minister of 


shares be de- ** the Episcopal church, who then resided in Shelburny 
clared to be, «in the county of Chittenden, (but had not any settle. 


“for a glebe 


“forthe  ‘* ment as aclerk or pastor therein) te preach to the 


“charch of ¢ Said society.in the town of Pawlet at certain stated » 


“ . 7 * © 
a by ow *.. ** Himes, and to receive the avails of the lands in ques+ 


“tablished,” tion, and that the said Chittenden thereupon gave a 
— — is <«¢lease of the said land to Daniel Clark and others, 
trust by the “Who went into’ possession of the premises, and still 
~ grantees, noris 6* holds the same under the said lease, and that the said 
we condition «Chittenden regularly preached and administered the 
their rights or 6 ordinances to the people of the said society, according 


hares. ce onl ; : : 
Theehureh of * (2 his said contract, and received the rents and pro- 


England is not * fits of the said land until the year of our Lord Christ 
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6641809, when the said Chittenden deceased; and thatin tHe 

« 1809 ‘he said society contracted with the revd. Abra- Town oF 
«ham Brownson, a regular ordained minister of the pawLer 
«s Episcopal church, residing in Manchester, and ofli- V.-. 

“ ciating there a part of the time, to preach to the said p. charK 


«‘ society, a certain share of the time, and to receive the &orneRs. . 


«rents and profits of the said land; and that the said —___-___ 
« Brownson has regularly attended to his duty in the a body eorpo- 


«said church, and administered ordinances in -the same oven bebe 
“ until September, 1844, about which time the-said so- Gonation eo 
«ciety regularly. settled the revd. Stephen Jewett, who nomine. 


‘‘ now resides in the said town of Pawlet, and who from Le gets 


‘the time of his. settlement is to receive all the tempo- a place is good 
“ralities of the said church. And it i further agreed *oumor aw 
‘‘by the said parties, that the general assembly of the fee inthe par- 
«state of Vermont on the 5th of November, 1805, did 1 and his 
« grant to the several towns in this state,.in which they Such s grat be 
« respectively lie (reference being had to the act of the-made-by the 
« general assembly aforesaid) all the lands granted by Srey? car 
. yen . . pe resum- 
«the king of Great Britain to.the Episcopalian church ed by the 
« by law established (reference being had to the charter wa its 
«of the town of Pawlet aforesaid for the said grant of Yana at com- 
“the king of Great Britain) and that the lands, in the mon law may 


“ Plaintiffs’ declaration mentioned and described, are >¢ Stet to 


part of the lands so granted, by the king of Great love chanel 
“ Britain, to the Episcppalian church.” . grantee in ex- 
istence compe- 

- tent to take 

The charter of Pawlet is dated the 26th of August, it, and in the 


1761, and purports to be a grant from the king, issued fe win he” 


by Benning Wentworth, governor of New Hampshire, in abeyance. 
and has these words: « Know ye, that we; of our spe- Such grant 


e . pa cannot re- 
“cial grace,” &c. «have, upon the conditions and re- sumed at the 


“servations herein after made, given and granted, and pe ate of 


“by these presents for us, our heirs and successors, do ‘the common 
“give and grant, in equal shares, unto our loving sub- law, :o far as 
‘jects, inhabitants of our said province of New Hamp- Reapece oe 
‘shire, and our other governments, and to their heirs churches of 


“and assigns forever, whose names are entered on. this ‘he Episcopal 
grant, to be divided amongst them into sixty-eight England, the 
* equal shares, all that tract or parcel of land situate, right to pre- 
“lying, and being within our said province of New ty yuae 
‘Hampshire, containing by admeasurement 23,040 e8, and the 
acres, which tract is to contain six miles square and odes ofthe. 
‘no more,” &c. « and that the same be ‘and hereby: is parsons there: 


* incorporated into a township by the name of Pawlet,” of to take in 
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vue 4c. «To have and to hold the tract of land as aboyeex- 
TOWN oF * pressed, together with all,” &c. «to them and. their 
PAWLET * respective heirs and assigus furever,” &c. 
vs 
yp. cLaRK On the back of which grant were indorsed, “« The 
&oTueERs, “names of the grantees of Pawlet, viz: Jonathan Wil- 
lard,” and others, being in all 62, then follow these 


succession, words, ** His excellency Benning Wentworth, esquire, 
cdand alopt. * @ tract of land to contain five hundred acres as mark- 
edin New — ed im the plan B. W. which is to be accounted two. of 
yore «the within shares—one whole share for the. incorpo. 
clusively to ** rated society for the propogation of the gospel in fo- 


the crown to «reign parts ; one share for a glebe for the church of 


chureh,in each * England as b¥ law established ; one share for the first 
tow., that —-** settled minister of the gospel ; one share for the bene« 


wi cotake ® fit of a school in said town.” 
the glebe, and j 
upon such pL he act of the 5th of November, 1805, is entitled, “An 
late through ‘** act directing the appropriation of the lands in this 
the governor, + state, heretofore granted by the government of Great 
sets. ** Britain to the church of England as by law esta- 
A voluntary  blished.” 
society of Epis- 

lians wi'h- , : 
jn atown,un. Whereas the several glebe rights granted by the 
authonzed by «+ British government to the church of England as by 
the erown, “< , , : ; P 
could noten- * tieir law established, are in the nature of public re- 


tilethem-. «* servations, and as such became vested by. the revolu- 
ick ev’. * tion in the sovereignty of this state ; therefore, 
nostich church 

was iui ervey «6 Sect. 1. Be it enacted by the general assembly of the 
crown, the State of Vermont, that the several rights of land in this 
gk bg ae <4 state granted under the authority of the British go- 
ditus jacens, ** Vernment to the church of England as by law esta- 
and the « blished, be and the same are hereby granted severally 


state which «sta the respectivertowns in which such lands lie, and 
sueceeded to 








the rights ‘**to their respective use and uses forever, in manner’ 


af ss crew® «¢ Following, to wit: x 
the assent of ; 
the town, alien — «¢ Ft shall be the duty of the selectmen in the respec- 


or incumber it; won ks ‘ : 
or might erect ** tive towns in the name and bebalf, and atthe expense, 


an Episcopa- *¢ of such towns, if necessary, to sue for and recover the 


a Se « possession of such lands, and the same to lease out 
collate, either ** according to their best judgment and discretion, re- 


direetly or «¢ serving an annual rent therefor, which shall be paid 
through the : 


vote “et the * into tlie treasury of such town, and appropriated to 
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| 
«the use of schools therein, and shall be applied in the THe 
«same marner, as monies arising from school lands are, TOWN oF 
«by law, directed to he applied.” PAWLET 
: v. 

This cause was argued at last term by Prrx1n, and p. cLark 
Wesster, for the Plaintiffs, and by Saurnern, for the &oTHERS. 
Defendants. ' =. 


town indireet- 





Prrxin, for the Plaintiffs. © re conan 
- thereby be- 
On the part of the Plaintiffs it is contended, that the come seized of 


share in question, or the sixty-eighth part of the town pre ary ne 
of Pawlet, which in the charter was granted or reserv- be @ open. 
ed «for a glebe, for the church of England, as by law ene rg 
established,” did not at the time of the grant pass from the inheri- 

the king, for want of proper persons to take; that it By the salamels 
remained in the grantor until the revolution, when it tion, the state 


passed over and vested in the state of Vermont, who had,-°f — 
therefore, full right to dispose of it. By the words of the ai the rights 
charter, the tract of land therein described is to be di- of the crown 
vided among those whose names are entered on the char- a ic 
ter into 68 equal shares. The names of 63 persons are well as appro- 
mentioned, including Benning Wentworth, who lias two — —- 
shares, making for those 68 persons 64 shares, leaving four of Socumanett 
shares ; one of which is for the incorporated society for 30th Oct. 1794, 
the prop»gation of the gospel in foreign parts ; one “for Wiens teen 
a glebe for the church of England as by law established ; entitled to the 
one for the first settled minister of the gospel; and one Property ofthe 
. ~ glebes therein 
for schools : making in the whole 68 shares. situated. 
A legislative 


It is clear, from the terms of the grant, that no per- fe repeated. 


son named on the back of the charter. or intended as No Eniscepat 
grantee, except B. Wentworth, can take but one share, en oe 
as the town is to be divided into 68 shares, and those cuitted to the 
shares are to be equal.. B. Wentworth is to have 500 zlebe, unless 
acres, which are particularly designated and marked in erected by the 
the plan annexed to the charter, and are to be account- crown before 
ed two shares. This exception also proves that the codaeaen 
other grantees. are to have one share only. In no event, since. 
therefore, could the share in question, or the two other 

public shares, as they have been called, be divided 

among the individual persons named. Nor has this 

éver been the case. In the division of the town of Paw- 

let the share intended for a glebe, was located by itself, 

and called the glebe lot. It as intended, in the grant, 


asaname; and if it could not pass as designated, for 


_ 
ar st 
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THE want of proper grantees, it remaificd in the king, the 
TOWN oF grantor, (as if one half of the names inserted had been _ 
POWLET fictitious) and at the revolution vested in the state of - 

v. Vermont. 

D. CLARK 

&orusrs. The nature of the estate intended to be conveyed, is 
expressed in the word « glebe” well known in the En. 
glish law, as a provision for the parson of a parish, 
The law says that the freehold only vests in the regular 
parson ; not the fee: consequently the grant or disposi- 
tion of land, in such case, for a glebe, does not make or 
imply a disposition of the fee; the fee, therefore, rev 
mains in the grantor. 















tee 





~ 


The words “for a glebe for the church of England as | 
by law established,” express clearly the intention of the 
grant, viz: for the support and extension of the nation+ 
al church, considered in its political connexion, It is 
not a grant to the national church as a body. No such 
grant ever was made, or if made, would be valid.» Eve- 
ry provision for its support is to some-organ of the 
church, as to the bishop of such a see, or the parson 

, such a parish, and his successors. A parish church, iw 
the English law, is the building consecrated and endows. 
ed. There must be a glebe, which may be the church 
yard only. The parson has, in the glebe, no more than, 
a freehold estate. He is considered in law as a sole corsa ~ 
poration, and the freehold passes by succession. Pa- 
rishes are a civil and ecclesiastical division ; the inha- 
bitants of a parish, the parishioners, the members of the 
national church, are never said to be members of the 
parish church; neither the parishioners nor the vestry. 
have any right in, or power over the glebe, not ever 
during a vacancy, (See 1 Black. page 417.) The 
church of England never was established by law, either 
in New Hampshire or Vermont, before or since the re- 
volution. Neither the civil nor ecclesiastical law, as 
applicable to glebes, was known or recognized at the 
date of the charter; nor has it been adopted or recog- 
nized since in either of those states. The intention of 
the grant, therefore, even before the revolution, co 
never have been carried int» effect. It is alsa. w c 
known that, at the date of the charter, the lan.| therein tl 
granted was a wilderness, and so continued for, a long t 

time afterwards. ~ 
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At the time of the grant, therefore, there was not enly THE 
no church of England established by law,; but in the Town or 
town of Pawlet there was no organ of that or any other PAWLET 


church, capable of taking the shave in question. 


D. CLARK 
The grant, of course, could not take effect ; and the &oTnERs, 
revolution has rendered it utterly impossible that it ever —__.- —— 


can take effect agreeably to the intention of the donor, 
By the revolution we have become completely severed 
from the church of England as by law established. In- 
dividuals and societies may possess the same land, have 
the same mode of worship, and the same ordinances ad- 
ministered in the same manner, and submit to the same 
discipline, as far as may be effected without the assist- 
ance of the civil arm. But this constitutes, in the view 
we are now taking of the subject, similarity, not identity. 
It furnishes no grotind for legal derivation of civil or 
legal connexion. In every political, civil and legal 
view, and in all the civil and legal consequences, the 
dissolution of the church of England, as by law esta- 
blished, was in the United States as total and complete 
on the revolution, as that of the civil power of the Bri- 
tish government. Nor has there ever been in the state . 
of Vermont, a substitute adopted. Every idea of a 
national or state religion has been exploded. - The Court 
will consider how many things are requisite to the legal 
possession and enjoyment of a glebe; how much of the 
common law of England, and how much of' the cannon 
law must be-adopted or considered as in force ; although, 
in every civil and political view, the institution or es 
tablishment to which they applied is abolished. There 
must be a parish, a church with cure, a parson, legally 
and canonically introduce:|—four things are requisite to 
constitute a parson; 1. Holy orders; 2. Presentation or 
Collation; 3. Institutitn; 4. Induction; he must be a 
sole corporation. -No part of the common law on this 
subject has been adopted in the state of Vermont; ei- 
ther by the constitution, by statute, or by legal adju- 
dications. 


It would be absurd to consider any number of Epis- 
copalians, formed into a society in Vermont, as standingin 
the place of a parish, and capable, contrary to the doc- 
trine of the common law under which they must derive, 
‘of succeeding to the freehold of a glebe, or of taking aud 

VOL. IX. 38 
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holding by succession or otherwise, by or under a grant 
of lands for a glebe, made by the king of Great Britain 
before the revolution. There is a statute in Vermont, 
(‘see an act for the support of the gospel, passed in 1797, 
Revised Laws, Vol. 2, page 47%) under which religious 
societies may be formed ; but it does not appear, in the 
case, that the society in the town of Pawlet is formed 
under that act. But, if so formed, the members of such 
seciety are not confined to any particular limits, and if 
associated from 4 or 5 different towns, they may have a 
claim equally good to the glebe lands, in each town. 
This statute, which extends equally te all denomina- 


tions of Christians, constitutes societies or associations. 


formed under it, corporations or quasi corporations; 
and enacts, «That they shall have power to hold to 
« themselves and successors, all such estates and inte- 
‘srests, as they may hereafter acquire, by purchase or 
«6 otherwise, and the same to sell and transfer, for the 
** benefit of such association.” A society so formed, 
has the precise power given by the act and no other, 
The power is limited to future acquisitions ; the power 
to sell is co-extensive with the power of acquisition, 
Nothing is to be holden which shall be perpetually ap- 
propriated, as a glebe is. Such society is not empow- 
ered to succeed to estates, rights or interests, granted 
previous to their existence, although limited to objects 
similar to its own. Indeed the expression in the act 
seems to have intended an exclusion of sueh, claim. 


If the share in question should be considered as a re- 
servation for a future particular use, it then remained im 
the king, the donor, until a state of things should arise, 
when it could be applied to such use. This use is spe- 
cified in the charter, viz: for a glebe, &c. We have 
before proved that, prior to the r@volution, it had not 
been, and could not, consistently with the institutions of 
the country be so applied. It, of course, remained in 
the king at the revolution, and at that time vested in the 
state of Vermont. 


At the date of this charter a separation of the pro- 
vinces or colonies from the mother country was not 
contemplated. It was undoubtedly intended at that time, 
by the donor, that the church of England should be es- 
tablished by law in the province of New Hampshire, a9 
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it had been in some of the other provinces, and particu- THE 
Jarly in Virginia. In this charter, therefore, as well as ‘TowN oF 
in all other charters, granted by the governor of New PAWLET 























Hampshire, provision was made, by a reservation of a v. 
certain share of every township, for such an establish- p. CLARK 
ment. & OTHERS. 





If the share in question be considered, in the nature 
of a grant, then, as we have before stated, the grant of 
“a glebe,” if it took effect at all, is of the freehold only, 
and not of the fee; of the freehold to be taken and held 
by the incumbents in succession. 


EE. A A 


The fee, of course, not being grarited, remained in 
the grantor.- By the English law, as well as our own, 
on the dissolution or political death of a corporation, all 
estates granted to such corporation revert to the grantor 
or donor. And if a grant was made by the king to any 
person, or number of persons, incapable of taking or 
holding, or if the object ceased to exist, or never came 
into existence, the estate was considered as never having 
passed, or as reverting to the king, ae to the 
nature of the case. 


On the revolution the state of Vermont, as a sove- 
reign state, succeeded, in full and sovereign right, to 
all the property and rights of property within the same, 
which, at the time, were vested in or appertained to the 
king of Great Britain, whether in posse$sion or rever- 
sion. ‘The case, then, stands thus: a tract of land in 
the town of Pawlet was, by the king of Great Britain, 
before the revolution granted “for a glebe for the 
“church of England, as by law established ;” that is, 
the freehold to vest to a particular use, when that use should 
arise, the remainder or reversion in the crown. There 
is no securing, in the constitution of Vermont, to, any 
man or body of men, of any rights or benefits, which 
under the crown wére intended for the church of En- 
gland as by law established. At the time of the revolu- 
tion there had never been, within the terrifory, now 
state, of Vermont, a regular parson, who could make any 
possible legal claim or pretence to the use of any of the 
glebe lands within the same. The sole corporation, as 
the parson was denominated, was not dissolved or ex- 
tinguished by a political death, because in Vermont it 
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never came into existence, but the possibility of such 


TOWN OF existence ceased. A provision might have been made 
PAWLET by the constitution, or by statute, in favor of Episcopa- 


v. 


lians ; but it must have operated as a new grant, or 


D. CLARK new org»nization, No such provision has been made; 
&orners. the right, therefore, vested in the state of Vermont, and - 





-——— the grant is well made to the town of Pawlet. 


SHEPHERD, contra. 


It is contended by the counsel for the Plaintiff that 
nothing passed by the grant contained in the charter of 
-Pawlet; so as to divest the king of Great Britain of the 
title to the premises in question. If this position is cor- 
rect, it must be admitted that the Plaintiff is entitled to 
recover ; because it cannot be denied that the title of 
the crown to any lands antecedent to the revolution, 
within the jurisdiction of the now state of Vermont, 
would of course become the property of the state. If, 
however, the ground taken by the Plaintiff’s counsel, 
shall be found untenable, and that the title of the king 
was divested by the grant; then, whether the Defens 
dants have a title or not, will be a matter of indiffe- 
rence; so long as the Plaintiffs must recover on the 
strength of their own title, and not on the weakness of 
ours. 


If, by the grant, the title passed from the then king, 
the state of Vermont could acquire no right by the re- 
yolution ; but the title must remain, unless forfeited, as 
at the time of the grant. 


The reason given by the counsel for the Plaintiff to 
show that, notwithstanding the charter, the title re- 
mained in the grantor is, that when made, there was no 
grantee in esse capable of taking the fee, or other estate, . 
so as to divest the king of his. If this be true, on @ 
fair construction of the letters patent, it must also be ad- 
mitted that the Plaintiff is entitled to judgment. 


It is belieyed that, om examination of the charter, the 
Court will be of opinion that there was a svfficient 
grantee in esse; and that the title did pass by that in- 
strument. And if there was then, no matter what has 











SPae 


e 
we 


% 


Sw ois 















FEBRUARY TERM 1815. SOL. 
happened since, unless there has been a forfeiture, and THE 
office found, which are not pretended. TOWN OF 

PAWLET 

4. The words of the granting clause are, « Do give v. 

«and grant wm equal shares, unto our loving subjects, in- D. CLARK 
« habitants of New Hampshire, and our other governments, & OTHERS. 
«and to their heirs and assigns forever, whose namés are 
« entered on this grant, to be divided to and amongst them, 
‘into sixty-eight equal shares, all that tract, or parcel of 
“land, &c.” describing and bounding the whole town- 
ship of Pawlet. 































It is contended here that the whole of the land, con- 
tained-within the boundary lines of the township, was 
designed to be granted without any saving or reser- 
vation to the crown, of any part of the same. ‘The : 
whole of the six miles square was granted; to whom? 
To the loving subjects of his majesty in New Hamp- | 
shire and elsewhere. How was it granted? In fee sim- 
ple’; and in sixty-eight equal shares, to be equally di- 
vided to, and, amongst the king’s loving subjects named 
on the grant. ‘ 

He granted to them (be they more or less in number) 
the whole township of Pawlet as tenants in common, 
and not in severalty. Hence, each man named on the 
grant became entitled to his proportionable part of the 
whole township, whether he was one of sixty-eight, or 
one of three. 


It is presumed the Court in this case will be much in- 
clined to do, as Courts have generally done, if possible 
by their construction to satisfy the object of the grant, 
and give it a meaning which was intended by the gran- 
tor. It is arule of construction to search out the i in- 
tention, and make that a land mark. 


Possessing liberal views of this instrument, it will no 
doubt be found that the grantor designed to pass the 
title to the whole town of Pawlet; to his loving sub- 
jects named thereon, and not to confine the grant to a 
sixty-eighth part of the township to each, but in propor- 
tion to the whole number, more or less. 


Now, supposing that a part of the names written om 
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‘the grant should have been fictitious, the grant of a pro- 


portion would not have been to them, but directly to the 
others, who answer ‘the description given, « Loving 
subjects of the grantor.” 


Fictitious persons could not be loving subjects ; there. 
fore the whole land would pass to the real persons, 
Most unquestionably the whole tract was granted to 
those capable of taking a title. 


It will be seen by the grant, that the lands were not 
allotted, of course no partition was made amongst the 
patentees until after the charter was made. The grant 
was in common and not in severalty ; therefore no ins 
ference of an intention to give each proprietor but a sin- 
gle share can be drawn from the circumstance of the 
whole tuwn being required to be divided into sixty-eight 
equal shares. As well might the counsel contend that 
it was inferrable from a law incorporating a,bank with 
three thousand shares that the stockholders could have 
but one share each. 


If the foregoing is a correct construction of the in- 
strument before the Court, then it results as a certain 
inference that the crown had not a rood of land remain- 
ing in Pawlet; and, consequently, the state of Vermont 
could have none ; as the state pretends to no greater 
right or title than that of the king. 


2. It will be attempted to be shown that on the 26th 
day of August, 17641, there was in esse a church of En- 
gland, as by law established, which could be a grantee 
of the crown. If so, the title passed directly to the 
ehurch in fee simple; and would need no auxiliary to 
sustain her right. 


It is said by the counsel that lands granted for the 
benefit of the church, are granted to the bishop, or some 
other ecclesiastical person ; but it would be strange doc- 
trine te say that the king had not power to grant di- 
rectly to the church established by law, and therefore 
distinctly identified as a Christian society. The posi- 
tion will here be ventured, that such a grant to the 
church of England as by law established was, and still 
is valid, 
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To maintain the point that the church existed at the THE 
date of the grant, we need only appeal to historical facts Town or 
in the English books, and the stiil more authentic testi- PAwLET 
mony of the body of the English law, the statutes and v. 
adjudged cases of the realm, within the recollection, and pb, CLARK 


Re F, 





®. familiar to the mind of the Court. SX OTHERS, 
vt It is said « that when the grant was made there was 

no church in Pawlet; it was all new. ‘There was no : 

established charch in New Hampshire or New York.” 
ot Whether true or not, as it respects this part of the ar- 
¥ gument, is not worth enquiry; for it will be remember- 
at ed that the words of the grant do not confine the bounty 
MA of the sovereign to Pawlet, New Hampshire, or the 
‘: American continent: it is co-extensive with his do- 
ad minions, and may be chaimed by the church wherever * | 
nt found within them. - : - | 
i That there was a church established by law in Great | 
4 Britain no one will deny: if so, what should prevent 

that church from being the grantee? It can hardly be 

denied that the king could grant lan's lying in one of 
‘. his American colonies to bis subjects beyond the Atlan- 
. tic, as effectually as those who resided in that colony. 
’ It was all within his territorial jurisdiction ; and place 
t of residence could have no influence. It may be said 
| that the grant is to the king’s subjects in New Hamp- 
. shire. True; but the words «and our other govern- | 

ments,” are added. These words may embrace the 
h whole governments and dominions of his majesty. 
: If, however, this ground should fail as there can be 
Pr no difficulty, it is presumed, to ascertain the existence 
‘ of a church in the colonies capable of taking a title to 

the property in question. 
‘ In Virginia, if information is correct, the Episcopa- 
; lian church was established by a law of that colony be- 

fore the date of the grant; but whether so or not, we 
° feel indifferent because by a future construction of the 
‘ grant, we have the ‘utmost confidence that the true 
. meaning is not a church established by any law in the 
American colonies, but that the words «as by law esta- 
blished,” are used as descriptive of the denomination of 

Christians, intended as the subjects of royal munificence. 

‘ 
* 












THE 
‘TOWN OF 
PAWLET 

Vv. 
D. CLARK 
































SX OTHERS. 


~ 


30% - SUPREME COURT U. s, 
As much as to say that sect of Protestants who aré_ 


known in England as the established Episcopalian 


church. That you, churchmen 6f America, must ems 


brace the same. creed; the same church government 
must be the rule of your discipline; and your ordi« 
nances must be administered in every respect as by the 
established church in England. You must be neither 
Catholics nor Desenters, but be identified in every part 
of your religious establishment in faith and practice 
with the mother church. 


That this is a natural construction is manifest from 
the fact that the government could not have been igno- 
rant of the state of the church in the colonies, and it 
would be the height of absurdity to suppose a grant to 
be made to a body of Christians, which the grantor well 
knew did not exist. The Court surely will never im- 
pute to the officers of any government such triffling and 
mockery. If, therefore, the colonial Episcopal church 
was intended as the subject of this bounty, and if she 
was not established by law, it must follow, as an irre- 
sistable inference that the words «as by law establish- 
ed,” are words of description and not of identity. 


Having established this point, we will show by histo- 
rical proof a church in the state of New Hampshire, 
long antecedent to the date of the grant. 


In Belknap’s hist. of New Hampshire, 2 vol. 148, .it is 
stated that in the year 1732, a building for an Episco- 
pal church was erected at Portsmouth, in New Hamp- 
shire. In 1734 the church was copsecrated ; and >. 
1736 they obtained a clergyman of "Bhat order by the 
name of Arthur Browne. 


If this church was capable of taking a title to land, 
as I shall hereafter show, all the difficulty suggested on 
the part of the Plaintiff will be removed. 


Some reasons will now be given to show that such @ 
church as was established in New Hampshire was capa- 
ble of taking a title to real property. 


4. The king, by the act of granting, creates sufficient 
corporate tad to carry into effect his designs. ‘That 
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he can create corporations cannot be doubted. He did, 
by the very instrument before the Court, create in the 
town of Pawlet all the corporate powers and preroga- 
tives which they now possess; a body sufficiently 


known in law to be invested with the supposed legal D. cLaRE 
estate in the premises in question; and by an act of the &oTHerg. 


very legislature who have authorized them to bring this 
action. If the king had the authority to incorporate, it 
can be easily and legally inferred from the grant that 
this body was sufficiently incorporated thereby. 


Should congress, by law, give to the Presbyterian 
church of the city of Washington a portion of the public 
lands. would thé Court endure to be told that there was 
no proof of the incorporation of the church, ergo the 
law was veid—the title never passed either by the law 
or grant made in pursuance thereof? 


In a case thus situated, the Court may, indeed they 
ought to infer, for it is a just legal deduction, and bot- 
tomed upon the soundest ju:igment of law, that a sove- 
reign, granting power, (always supposed, prima facie 
at least, to be right) had ‘not indulged in the foolish 
blunders, of granting real property for most desirable 
ends, to shadows and non entities. And it 1s confidently 
beheved that the Court will determine as a reasonable 
and legal intendment, that the church of New Hampshire 
was made capable of holding this property. 


There is a further reason to suppose the church capa- 
ble of taking a title. ‘The grant being a governmental 
act, and of such high and incontrovertible authority, 
every statement and fact contained in it is so far proved 
that it cannot be denied. If this be correct, the grant 
itself proves the whole that need be proved to make 
this part of the grant valid, and to vest the title in the 
church. The Court, therefore, will not receive any 
statements, history, conjectures, or Vermont preambles, 
to contradict the acts of the British government made 
in solemn and official form. It is true that a prior 
grant from the same authority may be shown to defeat 
asubsequent. Byt that is permitted for very different 
reason¢ ; because the first act of a government, granting 
away its lands, vests a title in the grantee, and there it 
nothing Teft to give. 


VOL. 1X, $9 
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THE In support of this position it is submitted, whether 
Town oF the words * one share as a glebe for the church of England, 
PAWLET 4c.” are not tantamount to a positive averment of an- 

v existing church in this country which could be the 

D. CLARK subject of donation by letters patent. ‘There is this 

& uTHERS. strong reason to support such an upinion, that we never 

—o can impute ignorance or error to a sovereign while ex- 
ercising the high prerogatives of his station. We never 
can say that he, as the organ of the government, has 
been granting land without a grantee ; that he has mis- 
taken the facts or the law, and consequently nullify his” 
acts. It is enough that the instrument points to the 
grantee and gives.the object ; its legal attributes are to 
be presumed. 


The Plaintiff comes, claiming under the very title 
granted to us; in which grant we are acknowledged to 
have a prior right. Had this grant been from, other 
than the goyernment on whom the doctrine of estopped 
cannot fasten, it would be enough for us to hold up the 
charter between the claim and our possession and shut 
the Plaintiff at once from even a view -of the Court. 


Even now, wh-ther the doctrine of estoppel will apply 
or not, one thing is true—that what the king, under 
whom the Plaintiff claims, has solemnly recognized as 
correct must be binding upon the government of Ver- 


mont, and, consequently, upon the Plaintiff in this 
cause. Beery, 


The act of the British government is not the ofly 


governmental. act which the church has to secure their 

possession. 3 
The legislature of Vermont en the 26th day of Octo- 
her, 1787, passed an act * to authorize the selectmen ™ 
the several tovons of the state'to improve the glebe land, 
gc.’ And, after enacting that the selectmen should 
‘have power to lease out the glebe lands, receive the rents 
’ bring actions of ejectment, recover the possession there- 
of, when possessed by persons without right, they make 

a proviso in the words following: « Provided nevertht- - 

« less, that nothing contained in this act shall extend # 

‘6 far as to prevent any Episcopal minister, during the tims 

« of their ministry, that now are or hereafter may. be i 

“ possession of any glebe lot or right, or actually officio 
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«ting in said town where-the land lies, and whois anore THE 
«& dained minister of the Episcopahan church, from Laving TO Nx OF 
«the management of said lots, and the avails arising PAWLET 
‘‘ therefrom.” , v 
D. CLARK 

By this proviso it is perfectly obvious that the legis- AorueRs. 
lature intended to manifest a legal recognition of the ——-—— 
right of the church to the property. 


It is also equally obvious that by the act qnuthorizing 
the selectmen to take care of the glebe lots, and obtain 
possession by action of ejectment of those which were 
possessed by squatters, the legislature designed not to 
filch away the land from the church, and in the pleni- 
tude of their power to forget right, but to secure the ti- 
tle and promote the interests of the church. Ifnot, why 
in the proviso are the Episcopal clergy preferred to other 
clergy in the management of the lands; and why are 
they preferred even to the selectmen as the guardians of 
the property. The proviso is high and indisputable 
proof that the object of the statute was solely to preserve 
the property from waste for the benefit of the church, 
to preserve for it the income which might result from 
its prudent management, and to save the title from loss 
by long adverse possession. 


After all this, one would suppose that the state would 
never indulge itself in attempting to divest the church 
of their property ; yet, strange as it may appear, on the 
30th of October, 1794, the legislature of Vermont make 
another act concerning the glebe lots, and the following 
is its preamble : 


«¢ Whereas, by the first principles of our government 
‘it is contemplated that all religious s:cts and denomi- 
nations of Christians, whose religious tenets are con- 
«sistent with allegiance to the constitution and govern- 


- « ment of this state, should receive equal protection and 


«s patronage from the civil power: And whereas, it is 
«contemplated in the grants heretofore made by the 
“ British government, commonly called glebe rights, that 
«the uses of the said rights should be to the sole and 
« exclusive. purpose of building up the national religion 
“of a government. diverse from and inconsistent with 
‘‘the vights of our own; for which reagon, and on the 
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‘He principles of the revolution, the property of said lands 
TowN OF ‘is vested in this state.” ‘They, therefore, go on to 
PAWLET enact that the rents and profits of all the glebe lots 


Ve 


shall be appropriated to the support of religious wor- 


BD. CLARK ship in their respective towns forever ; without regard 
&orTuers. to the sect of Christians, and all should share alike, ac- 
——-——- cording to the number of taxable inhabitants, in the pa- 





rishes respectively. 


In this preamble they seem to admit that the title to 


the glebe lots was vested in the church. They do not. 


deny such a construction of the grant, nor do they arge, 
as a reason for taking away the property from the Epis- 
copalians, that the grant was void, or that the title was 
in the crown before the revolution; and. that thereby 
they became intitled to the property ; but they say these 
lots were granted «+ exclusively to build up a national 
religion of a government diverse from and inconsistent 
with the rights of their government ;” and for these 
reasons they attempt to divest the church of their title 
in order to give the property, or the income of it, to 
other sects of Christians, 


The reason given for enacting this law is strong evi- 
dence of the opinion of the legislature, that the title had 


passed out of the crown and vested in the church. But . 


as they disliked an established religion, supposed it 
anti-republican, and what was more to be dreaded, it 
was established in a government «diverse from the go- 
‘vernment of Vermont,” and inconsistent with their 
rights, or rather their religious and political opinions ;— 
being disagreeable in these particulars they take away 
the income of the land from the Episcopalians to appro- 
priate it to other and, no doubt as they supposed, better 
purposes. 


Notwithstanding the length and force of this pream- 
ble, and the cogent reasons given for making the law, 
on the fifth day of November, 1799, the legislature re- 
peal this act; and in so doing most manifestly abandon 
all pretentions to the church property; for in the re- 
pealing law they take care to secure those, who have 


trespassed upon those lands, from actions which might: 


be brought for so trespassing :—admitting in the fal 
sense that men who had intermeddled with the pro’ 
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by the authority and in pursuance of their law had so. 


By the record of the case of Pettibone v. Barber, tried 
before the late justice Patterson at a Vermont circuit, it 
ap,ears that the Plaintiff failed in an action brought in 
pursuance of this law. It is said that the judge pro- 
nounced the law unconstitutional and void. ‘This deci- 
sion might have induced the repeal, as the trial was had 
in the intermediate time between the passage and re- 
peal of the act. 


The legislature in the year 1805 passed another act ; 
and by that discover less solicitude for the Christian 
church in any form. This, too, has a preamble, con- 
tradicting in its terms the old, in which they say, 
« Whereas, the several glebe rights, granted by the 
« British government to the church of England as by 
«law established,” are in “the nature of public reser- 
‘ vations,” they, therefore, give them to the selectmen 
of the towns where they lie respectively, for the use of 
schools, &c. 


The first act contains by implication a decided confir- 
mation of the title in the church. The second, although 
contradictory in its provisions and repugnant to that 
right, exhibits ina strikinglightin its preamble and in the 
repealing clause, a thorough conviction, in the mind of 
the legislature, of the fallacy of their pretentions, urg- 
ing facts which, if true, would contribute nothing in 
support of those pretensions. In the last they urge a 
new reason for their law, and, as we suppose, equal- 
ly unsound. Here they become wiser, and not only act 
the legislators but judges, scout what had been done 
by their predecessors, and give a construction of 
the grant which is indeed a strange one, but which, if 
correct, is supposed, as will be hereafter shewn, .to de- 
feat the right to recover in this case. 


3. In the third place it is supposed the grant of the : 


crown may be considered valid by adopting the opinion 
that this is one of the cases where the fee may bein abey- 





THE ~ 
trespassed. Hence the Court will see that the legisla- Town oF 
ture; bot! in the making and in the repealing of the law of PAWLET 
1794, show that the act was an unjust attempt at usur- v. 
pation. D. CLARK 
& OTHERS. 
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ance, until the existence of the church in the town of 
Pawlet, so organized as to be capable of recerving it. 


To maintain this point the Court are referred to % . 
Blac. Com. 106, Co. Lit. 342, where it is laid down, that ® | © 
an estate may be granted to John for life, and then to 
the heirs of Richard, although Richard has no heirs at 
the time of the grant. 


Here, although the life estate vests in John immedi. 
ately, yet the fee must be in abeyance, until the heirs of 
Richard are in esse. Indeed the happening of the event 
is perfectly contingent, for those in remainder may 
never exist. Should it be said that the fee remains in 
the grantor during the life estate, ready to vest in the 
heirs of Richard if they exist at the determination of the 
life estate, or to continue in him by reverter if Richard 
has no heirs; it is met by urging that if this doctrine 
be correct, then with equal propriety may it be contend- 
ed on our part, that the fee remained in the king ready 
to vest, whenever there should be a church. ; 


But says the state of Vermont, «we have a right by 
forfeiture to the king’s property.” True, but no great- 
er right than the king had; which was a naked legal 
title ; the use belonged elsewhere. Of this hereafter. 


In the 2 Black. Com. 318, it is said that ecclesiastical 
estates must sometimes necessarily be in abeyance, and 
that where there is no person in whom the fee can vest, 
it potentially exists in abeyance ; as between the death 
of the incumbent and the next presentation. 


The parson having but a life estate in the glebe, un- 
less it could so exist on his death, it must revert to the 
grantor. 


Christian, in las notes on Blackstone, supposes the feo 
to be all the while in the lord of the manor. 


This is by no means the opinion of Blackstone, or of 
the still greater lawyer, Coke; both of whom, if they are 
correctly understood, lay down the law to be, that the fee 
exists, between the death of the parson, and his gucces- 
sor, not in the lord, but in abeyance. 
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4 If the construction of the patent contended for in TH 

* the inception of this argument is correct, there will be Town oF 
no difficulty in finding a grantee, to uphold the fee, and pawLer 

2 _ make it subservient to the benevolent intentions of the — v. 

at © 1 «© crown. It would not be aviolent or unnatural construc- p. clark 

to tion to say that the town of Pawiet was granted to the &orners, . 

at persons named on the grant, in fee, upon condition that —..—.— 

they,should, in the location of the town, lay out and set 

‘apart «one share as a glebe. for the church of England, 


of 
. 


ii. &c.” together with the other shares for Benning Went- \ 

of worth, the first settled minister, and the school, accord-. 

nt ing to the directions indorsed. 

FA ~ Under such a construction, whether the church were 

he incorporated or not, they might reap the benefit of the 

he use; for as soon as they become organized, and a 

rd clergyman settled, they would be capable of receiving the 

ne income of the land. 

ud. 

dy This construction was adopted by the preprietors of the a 


town. In locating the same they did survey a share and 
mark it off as a glebe right. This appears from the seve- 
by ral acts of the state and in the argument of the counsel 
for the Plaintiff. 


at- 

ou The present inhabitants of the town must all hold their 
lands under the grant before us, and not only so but 

cal from the original proprietors who so located and conse- 

nd crated the glebe right which is now claimed by those 

st, persons. 

ith ’ Laptannies 

By the laws of England, and probably of all civilized 

countries, the claimor or possessor of land is bound by 

in- the acts and confessions of those under whom he holds 

the the claim or possession. By this rule then the present 


inhabitants of Pawlet are bound by the act of their pre- 
decessors. That act was a complete recognition of the 
feo right of the church to the property ; an act which spuke 
louder than any language. 


of It may be said that the share was located by the pro- 
are prietors of the town in their corporate capacity. If that 
fee was the case it is still the worse for them, because a cor- 
08 poration never dies, and the location was the act of the 





Plaintiff upon the record in this cause; and they are now 
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claiming property which they once voluntarily nidmitted- 
to belong to the church. 


Again, it appears, that the Plaintiff in this cause ig 
now enjoying the benefits of this construction in the share 
given to a school and the first minister settled in the 
town. Without this, or the third position taken in this — 


argument, the town would have but slender pte 


the use of those two shares ; but it seems they claim 

two lots by the same, or a more uncertain title, hold them 
by the same tenure, derive the right from the same 
source, and yet claim the glebe also, and in order to sup. 
port that claim are driven to the necessity of denying the 
legal and efficient properties of the instrument by which 
they, as well as the church claim. 


5. This is atrust estate. The patentees named upon 
the grant are the trustees for the use of the church when- 
ever it should be organized in the town of Pawlet, so as 
to be enabled to receive the rents of the land. 


If ause can result from a grant by implication, it is 
supposed this is a case of that kind. 


In expectation that objections will be made to such am 


interpretation of the case those objections are endeavour- - 


ed to be answered. 


4. It may be said that the grant is silent as to any use 
or trust and therefore it is not to be implied. 


The answer is, wherever from the nature of the grant, 
a trust estate can be implied, with propriety, where it is 
necessary to carry into effect the object of letters patent, 
the Court will adopt the implication. 


The Court are referred to 7 Bac. 4b. new ed. 89, 
Sand, on uses, 208, for the doctrine, of the implication of 
uses. In12 Mod. 162. Jones v. Moxley, it is said that a 
use may be declared without the word use. Any words 
that shew the meaning of the party are sufficient. If the 
Court can suppose that the legal estate was granted in 
fee, to the patentees, there can be no difficulty in deeid- 
ing the nature. of their title. ‘The instrument, upon 
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» Which such legal estate depends, will indubitably-shew THR 
that their only right was for the use of the church. TOWN O¥ 
ads PAWLET 
2. It may be said that as there is no church in exis- %. 

tence, the legal estate must fail for the want of a use.. D. CLARK 

. & OTHERS. 
It has already been shewn that a church was im esse, —_. 

when the grant was made and whether the church was 

or was not incorporated, ca:mot be material ; in either 

case the title in the trustee would be valid. To this 

point the Court are desired to look at 1 Rep. 23, 24 and 

25, and Gilb. laws cases, 4%, where it will be found that 

public institutions are capable of enjoying a trust, and 

it was decided that the poor of the parish of Dale, al- 

though not incorporated, were capable of a trust. With+ 

1 out adopting the principle that the church can take an 

ne equitabie interest in these premises, there would in many 

1B cases be an end to the workings of benevolence. Science 

might often lose her patrons; the needy their bene- . 

factors, and religion her warmest supporters. 
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_ Before we part with this point we will once more look 
at the act of 1805, upon which the Plaintiff founds his 
n right to recover ; and to its preamble, which declares the 
te - glebe Iands in the nature of public reservations; If this 
means any thing, it must mean that the legal estate was 
reserved to the crown, As a proof that the legislature 
© 80 meant, observe the following language, * and as such 
‘by the revolution became vested in the sovereignty of this ‘ 
“ state.’ Now, sovereign as the state may be, she can 
s have no other or greater title than the crown of Great | 
Britain -had after the grant and before the revolution, 
and that right could be no more than a right reserved 
for the use of the church; because it never ought to be 
supposed that the crown made t'is grant with no other 
design than to reserve to itself, what it before had. If 
the king had an inclination to retain for his own use a 
few shares of the land, he might have done it directly ; 
in the same manner as the pine trees were reserved for 
his royal navy. ' 


= «62S 


wre cu SeSelUcrrlUr 


This then is the right of the state of Vermont, on their 
own constructions a right todo what, by the act of 1787, 
the legislature did, like honest men, and added security 
to the already existing title of the church. 
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If the right of the crown was of the nature described, 
and if the Court can suppose the land reserved to the 
crown, and that the king could be a trustee, they will then 
say that the state of Vermont could take no estate to the 
exclusion of the equitable right of the cestui qui trust, but 
any forfeiture of the king or any act of his, could only 
prejudice his own rights, and not the riglits of third inno- 
cent parties. This doctrine will be found in 1 Blk. Rep 
423, Burges v. Wheat. Sand. on uses152—3, also 252,257 


If therefore thé construction of the legislature of Ver-. 
mont should be adopted, it would only help the Plaintiff 
to be defeated in this action; for it cannot be believed 
that the use as well as the legal estate could be reserved 
by the grant before the Court. 


WessTER, in reply. 


4. It is said to be the obvious intention of the grantor 


to pass, by the grant, all the territory of Pawlet, with- 


out any saving or reservation. But this is against the 

express words of the grant. The grant is made, * up- 

on the conditions and reservations hereafter’ made ;” 

nor is there any thing in the grant, to which the term. 
‘‘ reservation” can be properly applied. except it be the 

public rights, as they are usually called, of which the 

part appropriated for a glebe, &c. is one. 

The Defendants counsel further supposes, that al- 
though the territory was to be divided into sixty-eight 
equal parts, yet this was not to designate the propor- 
tion which each grantee was to receive ; but that if any 
person, named in the grant, should not accept, or not 
be capable of taking, or not happen to be a person in 
esse, or in other such case, then the whole tract would/be 
to be divided among the residue. This is believed not 
to be a sound construction of the words of the grant. 
Those words are, «do give and grant in equal shares 
« unto our loving subjects, &c. whose names are € 
«¢ on this grant, to be divided amongst them into sixty- 
«‘cight equal shares, all that tract,” &c. To what pur- 
pose was the tract to be divided into sixty-eight equal 
shares, if it were not to ascertain what portion each. 
grantee should have? : ad 
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\« 


But what is conclusive on this point, is, the disposi- 


tion made of B. Wentworth’s right. He was to be enti- TowN oF 
*tled to two shares. These are actually severed fromthe PawLEeT 


common mass, by the grant itself, and marked out on 


the land. This shews, that the share of each proprie- D. CLARK 
tor was not thought liable to be encreased, by any in- &orTners. 


capacity in others to take, or other such cause. 


A great part of the states of New Hampshire and 
Vermont were granted by charters, issued im the name 
of the crown, by the provincial governors of New Hamp-. 
shire, which, charters were in all respects like tls. 
These charters or grants have received a settled con- 
struction, which has been followed by long usage, in 
both states. No case is known to have existed, in 
which any grantee has claimed a greater portion of the 
whole land, than his name bore to the names on the 
charter, including the public right; nor has any sever- 
ance or partition been made, in any case, upon any 
other rule or principle. To divide the land into sixty-— 
eight equal parts, and then adopt the plan of appropriat- 
ing the whole to a less number of owners, as, in the 
example supposéd by the Defendants counsel, to three, 
giving each twenty sixty-eighth parts, and two 
thirds of one sixty-eighth part more, would be to act with- 
out object or motive. Such therefore has never been 
supposed to have been the course contemplated in the 
grant. The division or partition of lands holden under 
these charters has been, as is believed, in every instance, 
by dividing the whole into as many parts, commonly 
called rights, as there were individuals named on the 
charter, together with the public rights, and allowing 
two parts to B. Wentworth. . The shares allotted to the 


~ public rights, are usually designated as the « school 


right,” « minister right,” «+ society right,” and « glebe 
right,” respectively. These hav never been claimed by 
the original proprietors. In New Hampshire (where the 
Plaintift’s counsel is better acquainted with judicial pro- 
ceedings and judicial history than in Vermont) no legis- 
lative provision is recollected to have been made. The 
first settled minister has usually possessed the right de- 
signated for him. The town corporations, bodies to- 
tally distinct from the original proprietors, and owing 
their corporate existence, in all cases, to their charters, 
er to acts of the legislature (for although this charter 
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undertakes to erect a corporation, yet, in fact, ne. 
TOWN OF corporation ever existed, or was erected by these grants 
PawLet have had the management and disposition of the school | 
right. The statutes of the state make it the duty of the 

D. CLARK towns, in their corporate character, to make provision 
&oruens. for the support of free schools, within the town, and 


under the management of tie town authority. These 
school rights having been originally intended to aid in 
the support of schools, it has been holden, that the 
law, throwing the duty of this support on the town, has 
given them the disposition of this fund for that purpose, 
There being no manner of privity between the towncor- 
porations and the original grantees of the soil, the for- 
mer can derive no title to these school rights, but from 
the law of the state. That they have right to them 


has been settled by many decisions, followed by uniform © 


practice. 


The grant to the society for propogating the gospel 
presented a different case. That was a corporation, 
then existing, and still existing in England, capable by 
its charter, of holding lands; and doubtless entitled, 


originally, to take the portion intended for it in this grant, 


Whether this society was not so far connected with the 
national church and the realm of England, as that its 
riv!:ts were divested by the revolution, has never been 
decided. Actions are pending, both in the Circuit and 
State Courts, n which this society is party, in relation 
to these lands. 


The glebe right has generally, in point of fact, been 
occupied or disposed of by the town. No individu- 
al ‘as been able to maintain a right to one of these lots, 
or portions, upon his ecclesiastical character. It has 
been holden, on the contrary, that the grant, so far as 
it undertook to give one sixty-eighth part for a glebe, 
was void, for want of,a grantee. The Plaintiffs counsél 
have been obligingly favored, by the present chief jus- 
tice of New Hampshire, with notes of the case of Mead 


v. Kidder, in the Supreme Court of that state in 18065. « 


in which Court the same judge then precided. To which 
case this Court is respectfully referred. 


Whether the better construction is, that there is a 
Fesercation, of these lands, by charter, pointing out 
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merely the future use, or, that a grant was intended, Tae 





FEBRUARY TERM 1815. : SL 





which cannot take effect, for want of a grantee, is imma- TOWN OF 
tertal in thiscase. ‘The result is the same. :; PAWLE® 
“et Ws 
g. The Defendant contends that there was a church D CLARK 
of England, as by law established, capable. of taking, &oTHERs, 
Ontiis point, the Piaintiff’s counsel will only remark, ——-—— 


































4. That nogrant to the church of England, eo nomine, 
could avail, even in England, to pass the fee. Would 
such a grant enure to the sce of Canterbury, or the dio- 
cese of London? The church of England, in the aggre- 
gate, is not a corporation, but one of the estates of the 
realm. 


2. But the grant is limited by the words of the char- 
ter itself, to the church of England, as by law estal- 
lished, in the town of Pawlet. Just as the school right 
isto be for the support of schools in that-town, and the 
right of the minister, first to be settled there. It is 
hardly necessary to draw into the argument even the 
obvious intent of the grantor. The words themselves 
are unequivocal: and does not the Defendant himself 
rest his title upon his counexion with the Episcopal 
society in Pawlet ? 


As to the laws of Vermont, before 1805, they all show, 
that the legislature acted on the opinion, that it might 
dispose of these lands, as public property, in any way 
it thought proper. It was a question of expediency and 
propriety ; and provision is made, in some of the laws, 
allowing Episcopal clergymen, already in possession, to 
remain seven years. 


With respect to the opinion ascribed to alate jadge of 
this Court. it need only be remarked, that if the cause 
turned on the point supposed, (which does not appear at 
all from the record) it was but the opinion of an able 
judge ; formed and pronounced instantly, in the course 
of a jury trial, without case reserved, or solemn argu- 
ment ; and itis no disrespect to say, possibly without a 
knowledge of all circumstances, or a full view of all con- 
sequences. 


3. The Defendants contend, that the fee may have 
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passed out of the king, and yet not vested any 
but remained in abeyance. But the text of Blac 

which he cites, does not, bear him out. The estate ig 
abeyance, in the case put by Blackstone, is a fee, remain. 
ing after a freehold tas been granted and vested. With 
respect to the freehold of a glebe, after the death of the 


parson and before the naming of a successor, both . 


Fearne and Christian maintain the contrary of Black. 
stone’s opinion—but that is not at all this case. To 
meet this case, the Defendants must shew, that if a 

be made to a person not in esse, the land nevertheless 
passes out of the grantor, and remains in abeyance um 
til, in the course of events, some person arises into being, 
who answers the description in the grant. 


4. The observations already made are deemed a sifl- 
cient reply to the remarks of the Defendants cone 
ander this head. 


5. It is not supposed possible to give in to the opiaies 
that this is a trust estate, granted to the individuals 
named in the charter.” The idea is wholly novel. Not 
a syllable in the grant itself intimates any such thins 
All is the other way. How can it be imagined, that 
intention was to convey an estate in trust to adange 
number of individuals, who were to be, at first, tenants 
in common—then, to divide and hold in severalty—and 
whose estates, by law, would descend, in gavel-kind, 
to their heirs? Was B. Wentworth to be a trustee, whose 
estate was severed by the charter itself? Was the corpo 
ration in England to be one of the trustees? It is hardly 
necessary to add that the Court would not very willmg- 
ly construe this grant so as to raise a trust, which from 
the nature of the case never could be executed. 


This, then, is a case, in which the highest Courts of 
both states have concurred in giving to the grast 
in question a practicable and beneficial constraction; 
under. which very many estates, are holden, and, the 
Court would not incline to disturb these titles, but for it- 
resistible reasons. It must be remembered, thatthereare 
two hundred townships, granted by charters 
hike this. In the whole, there are not probably more 
than a dozen associations of Episcopalians. Ifthe gh 
should decide, that the legislatures may not dispose of 
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these lands, what shall be done with them, in towns 
where there are no Episcopal societies to claim them? 
Are they to remain, without owners or rightful eccu- 
pants, till such changes in religious opinions shall take 


place, as that there shall be an Episcopal society in each 
town. 


If this case is to be considered, not as'a reservation, | 


but a grant ;-and if this grant is not void for want of a 
grantee ; then, it must, of necessity, receive this con- 
struction ; i.e. that it was in fact a grant for the use of 
such ministry, or such religious purposes, as the town 
should choose, or the state appoint ; at least, unless the 
church of England should have been established by law. 
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The general purpose was religious instruction. ©'This 


duty the laws of the state throw on the towns, and it is 
areasonable construction which gives this fund, even 
without any particular grant of the legislature, to the 
towns, for that purpose. This construction will answer 
the general object of the grant. In no other way can 
any of its objects be answered, in one case out of fifty. 
This puts it on the same ground as the grants for schools 
and for the use of the ministry, (a common grant in the 
charters in the eastern part of New Hampshire.) ‘The 
main purposes of the grants were education, and religious 
instruction—and, in the events which have happened, 
the most safe, and only practicable, construction is to 
give the funds intended for the promotion of these pur- 
poses, to those on whom the law imposes the obligation 
of making adequate provision for these objects. I ven- 
ture to say such is the law of New Hampshire. 


There is still another question; to which the Plain- © 


tiff’s counsel wishes to draw the attention of the Court ; 
and that is, has the Court jurisdiction of the cause? Is 
this a case coming within that clause of the constitution 
which gives to this Court jurisdiction over « controver- 
“ sies between citizens of the same state, claiming lands 
“ by grants of different states?” Ht is submitted, with, 
some confidence, that this is not such a case. These 
two grants are not to be considered as the acts of diffe- 
rent states, in the sense of the constitution. At the time 
of the first grant, both the present states of New Hamp- 
shire and Vermont formed but one state. They have 
hecome two, by subsequent sub-division. ‘The first grant 
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THe was made by the state of Vermont, as much as by thé 
‘town oF State of New: Hampshire. The power from which it 
PAWLET emavated was the sovereign power of what is now. Ver. 

oo mont, precisely as much as it was the sovereign power 
p. cLARK Of what is now New Hampshire. 'The question is, -bes 
&orners, tween an act of the sovereign power of what is new 
Vermont, passed in 1761, and another act of the gove. 
reign power of Vermont, passed in 1805. If, onthe | 
division of territory, that part lying west of Connecticut 
river had been called New Hampshire, and the part 
lying east of that river Vermont, instead of the reverse, 
it seems to the Plaintilf’s counsel. that in that case, the 
whole ground on which the jurisdiction of the Court 
over this case rests, would have been removed. , 





ee 








It is easy to perceive the class of cases, for which thié 
provision was made; for example, when disputes about 
boundaries between two states arise. It is easy alsote 
imagine many other cases, apparently within the letter, 
and yet nut within the meening, and so excluded bya 
just construction of the clause. These cases arise from 
the sub-division of states. (ne may imagine, for exam 
ple, that in the state of Kentucky, ejectments must be 
often tried, in which grants of Virginia before the divi- 
sion, and grants of Kentucky since, might be respec 
tively relied on by the parties ; and yet it would hardly 
be contended that that circumstance should oust the 
Courts of Kentucky of their jurisdiction, and give the 

cognizance of all such Causes to the Courts of the Uni- 
ted States. It might be said, in such case, that the 
grants enianated from different st.t:s; and, nomivally, ° 
they did so. Still they both originated from a power 
having undoubted authority to grant the territory. The 
first grant was not so much the act of a different state, 
as of the parent of both states. Virginia, now, differsas 
much from Virginia, before the severance, as Kentucky 
now differs from Virginia before the severance. Ken- 
tucky has the same power over her territory now, af 
irginia had, over the same territory formerly. She is 
herefore, as to this, to be considered the same sovereign 
power, in other words the same state. P integrity of 
territory—or retention of jurisdiction oVer the whole 
of the same soil is necessary to preserve the identity of 
political pewer, then Virginia herself is st what she was, 
a grant of hers before the séverance, atid a grant since; 
would be grants from different states. 
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Pa: SHEPHERD, in reply, as to Jurisdiction. THE 
hé TOWN OF 
it The counsel for the Defendants in answer to the ob- PAWLET 
r- jection made to the jurisdiction of the Court, will only —». 
er say, that this case is certainly within the literal provi- D. CLARK 
eo sion of the constitution and it is presumed the Court will KorueErRs, 
ww not search with solicitude to find a far-fetched meaning ———-<— 
ve- in repugnance to the letter so long as it can produce no 

the other object than to send the parties to a trial in the 

cut Courts of Vermont, where perhaps there is not a judge 

art to be found bat is interested for or against the Plaintiff, 

‘Rey in this cause. 

the - 

urt This is a case where the lands in dispute have, been 

; granted by different states ; that is, by New Hampshire 

+ and Vermont. 

this 

out Now, although these states were all under one jurisdic- 

oto tion, yet when the land was granted by the state of Ver- 

ter, mont, they were two sovereign, independent states, and 

yy 8 the same reason exists here, that can exist in any case 

rom of state controversy, for depriving the states respectively 

a of the power to determine the dispute. 
livi- If this cause is to be tried in Vermont, the judges are 
pecs to decide under the veiry strong impressions of a legisla- 
rdly tive construction, unequivocally made, of the grant ; and 

the to give us what we claim as right. they must decide 
, the against a positive statute of their legislature. So far 
Uni- therefore is ths case from being taken from the letter of 

the the constitution, by any equitable construction with a 
ally, view to set up the spirit against the letter, that it is with- 
wer in all the reasoning that governed the framers of the 

The constitution, and most, perfectly within the meaning of 
tates that clause ; and one of the evils, which must have been 
ras intended to:be guarded against, exists, at full length, in 
ucky the present case. 
Ken- 
y, as Why was the case of parties claiming land under the 
he 18 | er of different states made cognizable before the 
reign nited States’ Courts? undoubtedly because where 
ty of state of things exists it is reasonable to suppose that the 
vhole judges of tlie slates respectively will feel strong prepos- 
= 1 cri and are therefore unfit to decide the strife. in, re- 

was, tion to the powers and rights of the confligting states> 
pincts VOL. IX. ? ees | 
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Itis the same reason which induced the giving juristic: 
tion in several other cases, such as citizens of different 
stat:s; and a state and citizens of another state. In 
these cases the state Courts may be depriyed of their je 
risdiction ; and why? Most indubitably because the 
the judges of the Courts of the United States have less 
interest, and fewer prejudices to overcome, and the par. 
ties will be more sure of an impartial decision. And 
can this reason exist stronger in any case than in the 
one now before the Court? ; 


522 


March 10th. Absent.... Topp, J. 


Story, J. delivered the opinion of the Court as fol- 
lows : 


The first question presented in this case is, whether 
the Court has jarisdiction, The Plaintiffs claim under 
a grant from the state of Vermont. and the Defendants 
claim under a grant from the state of New Hampsbire, 
made at the time when the latter state comprehended 
the whole territory of the former state. The constita- 
tion of the United States, aong other things, extends 
the judicial power of the United States to controversies 
«* between citizens of the same state claiming lands an- 
«der grants of different states.” It is argued that the 
grant uvder which the Defendants claim is nota 
of a differen’ state within the meaning of the constita- . 
tio, because Vermont, at the time of its emanation was 
not a distinct government, but was included in.the same 
soverrignty as New Hampsiiire. 


But it seems to us that there is nothing in this objec- 
tion. The constitution intended to s¢cure an impartial 
tribunal for the decision of causes arising from the 
grants of diff-rent states; and it supposed that a state 
tribunal might not stand indifferent in a controversy 
where the claims of its own sovereign were in conflict 
with those of another sovereign. It had no reference 
ean to the antecedent situation of the territory, 
whether included in one sovereignty or another. It 
simply regarded the fact whether grants aroge under the 
same or under different states. Now it is very clear 
that although the territory of Vermont was once a part 
of New Hampshire, yet the state of Vermont, im ite 
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sovereign capacity, is not, and never was the same as THE 
the state of New Hampshire. The grant of the Plain. TOWN oF 
tiffs emanated purely and exclusively from the sove- PAWLE@ 
reigniy of Vermont; that of the Defendants purely and v. 
exclusively from the sovereignty of New Hampahite. De CLARK 
The sovereign power of New Hampshire remains the &OTHERS, 
same although it has lost a part of its territory ; that 
of Vermont never existed until its territory was sepa- 
rated from the jurisdiction of New Hampshire. ~The 
circumstance that a part of the territory or population 
was once under a common sovereign no more makes 
the states the same, than the circumstance that a part 
of the members of one corporation constitutes a com- 
ponent part of another.corporation, makes the corpora- 
tion the same. Nor can it be affirmed, in any correct 
sense, that the grants are of the same state; for the 
grant of the Defendants could not have been made by the 
state of Vermont, since that state had not at that time 
any legal existence; and the grant of the Plaintiffs 
could not have been made by New Hampshire, since, at 
that time. New Hampshire had no jurisdiction or sove- 
reign existence by the name of Vermont. The case is, 
therefore, equally within the letter and spirit of the 
clause of the constitution. It would, indeed, have been 
a suflicient answer to the objection, that the constitution 
and laws of the United States, by the admission of Ver- 
mont into the union as a distinct government, had de- 
cided that it was a different state from that.of New 
Hampshire. ee 





The other question which has been argued is’ not 
without difficulty. It is contended by the Plaintiffs that 
the original grant, in the charter of Pawlet, of «one 
«share for a glebe for the church of England as by law 
« established,’ is é¢ither void for want of a grantee, or 
if it could take effect at all, it was as a public reserva- 
tion, which, upon the revolution, devolved upon the 
state of Vermont. ' 


The material words of the royal charter of 1764 are, 
«do give and grant in equal shares untoour loving sub- 
«jects. &c, their heirs and assigns forever, whose names 
«are entered on this grant, to be divided amongst them 
«‘ into sixty-eight equal shares, all that tract or parcel 
* of land, &c. and that the same be and hexeby is incor- 
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«< porated into a township by the name of Pawlet; and 
‘«‘ the inhabitants that do or shal! hereafter inhabit the 
«‘ said township, are hereby declared to be infranchised 
« with and entitled to all and every the privileges and 
«‘ immunities that other towns within our province by 
«law exercise and enjoy. To have and to hold the 
« tract of land, &c. to them and their respective heirs 
¢¢ and assigns forever, upon the following conditions,” &. 


Upon the charter are endorsed the names of siaty- 
two persons, and then follows this additional clause: 
«* His excellency, Benning Wentworth, a tract of land 
¢*to contain 500 acres as marked in the plan B. W. 
+‘ which is to be accounted two shares; one share for 
«the incorporated society for the. propagation of the 
« gospel in foreign parts ; oné share for a glebe for the 
«¢church of England as by law established ; one share 
«‘ for the first settled minister of the gospel ; one share 
‘¢for the benefit of a school in said town.” Thus 


. making up, with the preceding sixty-two shares, the 


whole number of sixty-eight shares stated in the char. 
ter. ) 


Before we proceed to the principal points in contro- 
versy, it will be proper to dispose of those which more 
immediately respect the legal construction of the lan- 
guage of the charter. And in our judgment, upon the 
true construction of that instrument, none of the gran; 
tees, saving governor Wentworth, could legally take 
more than one single share, or a sixty-eighth part of 
the township. This construction is conformable to the 
letter and obvious intent of the grant, and, as far as we 
have any knowledge, has been aniformly adopted in 
New Hampshire. It is not for this Court upon light 
grounds or ingenious and artificial reasoning to disturb 
a construction which has obtained so ancient a sanction, 
and has settled so many titles, even if it were at first 
somewhat doubtful. But it is not in itself doubtful ; for: 
it is the only construction which will give full effect to 
all,the words of the charter. Upon any other, the 
words “in equal shares,” and « to be divided amongst 


them in sixty-eight equal shares,” would be nugatory 





or senseless. We are further of opinion that the share 
for a glebe is not vested in the other grantees having @ 
capacity to take, and so in the nature of a condition; 
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use, or trust, attaching to the grant. It isno where THE 
stated to be a condition binding upon such proprietors, TOWN oF 
although other conditions are expressly specified. Nor PawLer 
is it a trust or use growing out of the sixty-eighth part vv. 
granted to the respective proprietors, for it is exclusive D. CLARK 
of these shares by the very terms of the charter. The &orwers. 
grant is in the same clause with that to the society for —— 
the propagation of the gospel, and in the same lan- 
guage, and ought, therefore, to receive the same con- 
struction, unless repugnant to the context, or manifest- 

ly requiring a different one. It is very clear that the 
society for the propagation of the gospel take a legal, 

and not a :erely equitable estate ; and there would be 

no repugnancy to the context, in considering the glebe, 

in whomsoever it may be held to vest, as a legal estate. 
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We are further of opinion that the three shares in 
the charter « for a glebe.” « for the first settled minis- 
ter,”” and « for a school,” are to be read in connexion, 
so as to include in each the words «in the said town,” 
i.e, of Pawlet; so that the whole clause is to be con- 
strued, one share for a glebe, &c. in the town of Pawlet, 
one share for the first settled minister in the town of 
Pawlet, and one share for a school in the town of Paw- 
let. 


O@aeaoeeadtds «* & 


We will now consider what is the legal operation of 
such a grant at the common law; and how far it is af- 
fected by the laws of New Hampshire or Vermont. 


At common law the church of England, in its aggre- 
gate description, is not deemed a corporation. It is in- 
deed one of the great estates of the realm; but is no 
more, on that account, a corporation, than the nobility 
in their collective capacity, The phrase, «the church 
of England.” so familiar in our laws and juidical 
treatises, is nothing more than a compendious expres- 
sion for the religious establishment of the realm, consi- 
dered in the aggregate under the superintendance of its 
spiritual head. In this sense the church of England is 
said to have peculiar rights and privileges, not as a cor- 
poration, bat as an ecclesiastical institution under the 
patronage of the state. In this sense it is used in magna 
charta, ch. 1, where it is declared «+ quod ecclesia angli- 
‘cane libera sit, et habeat omnia jura sua integra, et li- 
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+s bertates suas illwsas;”? and lord Coke, in his commen. — 
tary on the text, obviously so understands it, 2 Inst, 2, 

3. ‘The argument, therefore, that supposes a donation 

to «the church of England,” in its coll-ctive capacity, 

to be good, cannot be supported, for no such corporate © 
body exists even in legal contemplation, 


But it has been supposed that the «church of En- 
«gland of a particular parish,’ must be a corporation 
for certain purposes, although incapable of asserting its 
rights and powers, except by its parson regularly in, 
ducted. And in this respect it might-be likened to cer, 
tain other aggregate corporations acknowledged in law, 
whose component members are civilly dead, and whose 
rights may. be effectually vindicated through their esta» 
blished head, though during a vacancy of the headship 
they remain inert ; such are the common law corpora- 
tions of abbot and convent, and prior and monks of @ 
priory. Nor is this supposition without tne countenance 
of authority. 


The expression, parish church, has various significa- 
tions, It is applied, sometimes to a select body of 
Christians forming a lecal spiritual associations aud 
sometimes to the building in which the public worship 
of the inhabitants of a parish is celebrated ; but the true 
legal notion of a parochial church is a consecrated place, , 
having attached to, jt the rights of burial and_ the, ad- 
ininistration of the sacraments. Com. Dig. Esglisey £, 
Seld. de Decim. 265. 2 Inst. 363. 1 Burn’s Eccles. law, 
217. 1 Woodes, $14. Doctor Gibson, indeed, holds that 
the church in consideration of law is properly the cure - 
of souls, and the right of tithes. Gibs. 189, 4 Burn’s 
Eccles. law, 232. 


Every such church, of common right, ought.to-have 
a manse and glebe as a suitable endowment ; and. without 
such entowment it cannot be. consecrated ; and until 
consecration it has no legal.existence as a church, 
Com. Dig. Dismes, .B. 2. 3 Inst. 203. Gibs, 190... 4 
Burn’s Eecl. law, 233. Com. Dig. Esglise, A.. Dort. of 
Plural, 80 When achurch tias thus acquiped. all. the 
ecclesiastical rights, it becomes in the langaage of law 
a rectory or parsonage, which consists of a glebe,, tithes 
and oblations established for the maintcnance of @ pats 
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don or rector to have cure of souls within the parish. ThE 
Com. Dig. Ecelesiast. persons, (C. 6.) “TOWN OF 
: PAWLET 
© These capacities, attributes and rights, however, in v. 
order to possess a legal entity, and much more to be bp. CLARK 
susceptible of a‘legal perpetuity, must be invested in &orTHeERs. 
some natural or corporate body; for in no other way ——-—— 


































opinion of lord Coke in 3 Inst. 201, 202, where he says, 
“albeit they” (i. e. subjects) « might build churches 
«s without the king’s license, yet they could not erect a 
«spiritual politic body to continue in succession and 
« capable of endowment without the king’s licetise ; but ri 
«‘by the common law before the statate of Mortmain a 
«they might have endowed the spiritual body once in- 
«corporated perpetuis futuris temporibus, without any li- 
« cense from the king or any other.” 


’ This passage points clearly to the necessity of a spi- 
ritual corporation to uphold the rectorial rights. We 
shall presently see whether the parish chorch, after con- 
secration, was deemed in legal intendment sucha Sd on 
ration. In his learned treatise on tenures, lord chief 
baron Gilbert informs us that anciently, according to 
the superstition of the age, abbots- and prelates « were 
« supposed to be married to the church, in as much as 
“the right of property was vested in the church, the es- 
“tate being appropriated, and the bishop and abbot as 
“husbands and representatives of the church had the right 7 
“ of possession in them; and this the pather because they 
“ might maintain actions and recover, and hold Courts 
** within their manors and precincts as the entire own- 
“ers; and that crowns_and temporal states might have 
“no reversions of interests in their feuds and donations. 
“ Therefore, since they had the possession in fee, they 
« might alien in fee ; but they could not alien more than 
“the right of possessin that was in them, for the right 
“« of propriety was in the church.” But as to a paro- 
chial parson, * because the cure of souls was only coth- 
« mitted to him during life, he was not capable of a fee, 
“and, therefore, the fee was in abeyance.” Gilb. Ten- 
wres, 110, &c. ~ ) 


Conformable herewith is the doctrine of Bracton, 
who observes that an assize juris utrum would not lig 
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Tne incases of a gift of lands to cathedral and conventnal , 
TOWN OF Churches, though given in libéram eleemosynam, because 
PAWLET they were not given tothe church solely, but also to a par. 

0. sen to be held as a barony, non solum dantur ecclesiis, 
D. CLARK Sed et personis tenende in buronia; and, theretore, they 
&ornens, might have all the legal remedies, applicable to a fee, 
But he says it is otherwise toa person claiming land in 
right of his church, for in cases of parochial churches, 
gifts were not considered as made to the parson, but to.the 
church, quia ecclesiis parochialibus non fit denatio persone, 
sed ecclesie, secundum perpendi poterit per modum dona. 
lionis.’ Bracton, 286, b. 1 Reeves Hist. law, 369. And 
in another place, Bracton, speaking of the modes of ac- 
quiring property, declares that a donation may well be 
made to cathedrals, convents, parish churches and reli. 
gious personages, poterit etiam donatio fiert in liberam 
eleemosynam, sicut ecclesiis cathedralibus, conventualibus, 
parochialibus, vivis religiosis, &c. Bracton, 27, b. 4 
Reeve Hist. law, 303. 








The language of these passages would seeni to consi- 
der cathedral, conventual, and parochial churches as 
, corporations of themselves, capable of holding lands. 
But upon an attentive examination it will be found to be 
no more than an abreviated designation of the nature, 
quality and tenure of different ecclesiastical inheritances, 
and that the real spiritual corporations, which are ta- 
citly referred to, are the spiritual heads of the particular 
church, viz. the bishop, the abbot. and, as more impor- 
tant to the present purpose, the parson, qui gerit person- 
am ecclesie. 


Upon this ground it has been held in the year books, 
41 H, 4, 8%, b, and has been cited as good law by Fitz- 
herbert and Brook, (Fitz: Feofft. pl. 42.—Bro. Estate 
pl. 49, S.C. Viner, ab. L. pl. 4,) that if a grant be made 
to the church of such a place, it shall be a fee in the par- 
son and his successors. Si terre soit done per ceux paral, 
dedit et concessit ecclesie de tiel lieu, le parson et ses succes- 
seurs serra inherver. And in like manner if a gift be of 
chattels to parishoners, who are no corporation, it is 
good and the church wardens shall take them in succes- 
sion, for the gift is to the use of the church. 37 H. 6, 
30.—1 Kyd. Corp. 29. 
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In other cases the law looks to the substance ofthe THE , 
gift, and in favor of religion, vest sit in the party capable TOWN oF 
of taking it. And notwithstanding the doubts ofalearn- PAWLET 
ed, but singular mind, Perk. § 55, in our judgment the v. 
grant in the present charter, if there lad been a church pb. cLaRK 
actually existing in Pawlet at the time of the grant, korHERS: 
must, upon the common law have received the same Con- ——-——— 
struction. In the intendment of law the pargon and his 
successors would have been the representatives of the 


‘church entitled to take the donation of the glebe. It 


would in effect have been a grant to the parson of the 
church of England, in the town of Pawlet, and to his 


* guccessors, of ene share in the township, as an endow- 


ment to be held jure ecclesiwe; for a giebe is emphatical- 
ly the dowry of the church; Gleba est terra qua consistit - 
dos ecclesia. Lind. 254. 


Under such circumstances, by the common law, the ex- 
isting parson would have immediately become seized of the 
freehold of the glebe,-as a sule corporation capable of 
transmitting the inheritance to his successors. 


Whether, during his life, the fee would be in abeyance 
according to the ancient doctrine (Litt. § 646, 647.—Co: 
Lit. $42, 5 Edw. 4, 105.—Dyer 71. pl. 43.—Hob. 338.— 
Com. Dig. Abeyance A. Id. Ecclesiastical persons, C. 
9.—Perk. § 709, ) or whether, according to learned opi- 
nions in modern times, the fee should be considered as 
quodam modo vested in the parson for the benefit of his 
church and his successors, (Co. Lit. 344, a. Com. Dig. 
Ecclesiast. persons, C. 9.—Fearne, cont. rem. 513, &c- 
Christian’s note to 2 Black. Com. 107, note $.—Gilb. 
tenures 113. 4 Woodeson 312, ) is not very material to 
to be settled ; for at all events the whole fee would have 
passed out of the crown. Witt. § 648.—Co. Lit. 344, a. 
Christian’s note ubi supra. Gilb. tenwres 118. Nor would 
it be in the power of the crown, after such a grant exe- 
cuted in the parson, to resume it at its pleasure.” It 
would become a perpetual inheritance of the church, not 
liable, even during a vacancy, to be divested; though 
by consent of all parties interested, viz: the patron, and 
ordinary, and also the parson if the church were full, it 
might be aliened or encumbered. Litt. § 648. Co. Lit: 
343. Perk. §35.—4 Burn’s ecclesiast, law 585: 

VOL. IX. 42 A 













































THE 
TOWN OF 
PAWLET 

v. 
D. CLARK 
& oTHERS. 











' 


330 SUPREME COURT U. 8. 


Bat in asmuch asthere was not any church daly consé. 
crated and established in Pawlet at the time of the char. 
ter, it becomes necessary further to enquire whether, at 
common law, a grant so made, is wholly void for want 
of a corporation having a capacity to take. '" 


In general no grant can take effect unless there bea 
sufficient grantee then inexistence. This, in the case of 
corporations, seems pressed yet further ; furif there be an 
aggregate corporation, having a head, as a mayor and 
commonalty, a grant or devise made to the corporation — 
during the vacancy of the headship is merely void ; al- 
though for some purposes, as for the choice of a head, 
the corporation is still considered as having a legal enti 
ty, 13 Ed. 4, 8.18 Ed. 4, 8, Bro. Corporation, 58, 59.— 
Dalison, R. 31.—1 Kyd. Corp. 106, 107,—Perk. § 33, 50. 
Whether this doctrine has been applied to parochial 
churches during an avoidance has not appeared in any 
authorities that have fallen within our notice ; and per- 
haps can be satisfactorily settled only by a recurrence 
to analogous principles, which have been applied to the 
original endowments of such churches. 


We have already seen that no parish church, as such, 
could have a legal existence until consecration ; and 
consecration was expressly inhibited unless upon a suit- 
able endowment of land. The cannon law, following 
the civil law, required such endowment to be made or at 
least ascertained, before the building of the church was 
hegun. Gibs. 189.—1 Burn’s Eccles. law, 233. This 
endowment was in ancient times commonly made by an 
allotment of manse and glebe, by the lord of the manor, 
who thereupon became the patron of the church. Other 
persons also at the time of consecration often contribat- 
ed small portions of ground, which is the reason, we are 
told, why, in England, in many parishes, the glebe is 
not only distant from the manor, but lies in remote, divi- 
ded, parcels, Ken. Par. fut: 222, 223, cited in 1 Burn’sy 
Eccles, law, 23%. The manner of founding the church 
and making the allotment was for the bishop or his com- 
missioner to set up a cross and set forth the ground 
where the church was to be built, and it then became 
the endowment of thechurch. Degge. p. 1, ch. 12, cited 
4 Burn’s, Eccles. law, 235. 
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From this brief history of the foundation of parson- 


ages and churches, it is apparent that there could be-no Town oF 
spiritual or other corporation capable of receiving live- PAWLET 


ry of seizin of the endowment of the church, There 


could be no parson, for he could be inducted into office p. chark 
only as a parson of an existing church, and the endow- &oTHERS. 
ment must precede the establishment thereof, Nor is it ——._- 


even hinted that the land was conveyed in trust, for at 
this early period trusts were an unknown refinement. 
The land therefore must have passed out of the donors, 
if at all, without a grantee, by way of public appropria- 
tion or dedication to pious uses. In this respect it would 
form an exception to the generality of the rule, that te 
make a grant valid there must be a person in esse capa- 
ble of taking it. And under such circumstances until a 
parson should be legally inducted to such new church, 
the fee of its lands would remain in abeyance, or be like 
the heereditus jacens of the Roman code in expectation of 
an heir. ‘This would conform exactly to the doctrine of 
the civil law, which, as to pious donations, Bracten bas 
not scrupled to affirm to be the law of England. Res vero 
sucree, religiosce, et sancte in nullius bonis sunt, quod enim 
divini juris est, id in nullius hominis bonis est, immo in 
bonis dei hominum censura, &c. Res quidam nullius dicun- 
tur pluribus modis, Gc. Item censura (ut dictum est, ) 
sicut res sacree religiosce et sancta, Item casu, sicut est 
heeeditas jacens ante additionem, sed jfallit in hoc, quia 
sustinet vicem persone defuncti, vel quia speratur futura 
hereditas ejus, qui adibit. Bracton, 8,a, Justin. in- 
stit. lib. 2, tit. 4.—Co. Lit. 542. on Litt. § 447. 


Nor is this a novel doctrine in the common law. In 
the familiar case where a man lays out a public street or 
highway, there is, strictly speaking, no grantee of the 
easement, but it takes effect by way of grant or dedica- 
tion to public uses. Lade v. Shepherd, 2 Str. 1004, 
Hale in Harg. 78. So if the parson or a stranger, pur- 
chase a bell with his own money and put it up, the 
property passes from the purchaser, because, when put 
up, it is consecrated to the church, 11 H. 4; 12, 4 Kyd. 
Corp. 29, 30. These principles may seem to savour of 
the ancient law ; but in a modern case in which, m argu- 
ment, the doctrine was asserted, lord Hardwicke did not 
deny it, but simply decided that the circumstances of that 
case did not amount to a donation of the land, on which 
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a chappel had been built, to pablic and pious uses. ft, 
torney General ». Foley, 1 Dick. R. 363. And in an ine 
termediate period, lord chief justice Dyer held that if the 
crown by a statute renounced an estate, the title wag 
gone from the crown, although not vested in any other 
person, but the fee remained in abeyance. 


It is true that Weston, J. was, in the same case, of 
a different opinion; but lord chief baron Comyns has 
quoted Dyer’s opinion without any mark of disapproba- 
tion. Com. Dig. Abeyance, 4. 1. 


For the reasons then that have been stated, a dona- 
tion by the crown fur the use of a non-existing parish 
church, may well take effect by the common law asa — 
dedication to pious uses, and the crown would thereupon 
be deemed the patron of the future benefice when brought 
into life. And after such a donation it would not be 
competent for the cruwn to resume it at its own will, or 
alien the property without the same consent which is 
necessary for the alienation of other church property, 
viz: the consent of the ordinary, and parson, if the 
church be full, or in a vacancy, of the ordinary alone. 


And the same principles would govern the case before 
the Court if it were to be decided upon the mere footing 
of the common law. If the charter had been of a town- 
ship in England, the grant of the glebe would have taken 
effect as a dedication to the parochial church of Eng- 
land to be established therein. 


Before sach church were duly erected and consecrat- 
ed the fee of the glebe would remain in abeyance, or at 
least be beyond the power of the crown to alien without 
the ordinary’s consent. Upon the erection and conse- 
cration of such a church and the regular induction of @ 
parson, such parson and his successors would, by opera- 
tion of law and without further act, have taken the-in-, 
heritance jure ecclesia. 


Let us now see how far these principles were applica- 
ble to New Hampshire, at the time of issuing of the char- 
ter of Pawlet. 


New Hampshire was originally erected into a royal 
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province in the 31st year of Charles 2d, and from thence. _ THE 
until the revolution, continued a royal province, under TOWN oF 
the immediate control and direction of the crown. By PAWLET © 


the firstroyal commission granted ia 31, Charles 2, among 


other things, judicial powers, in all actions, were grant- D. CLARK 
ed to the provincial governor and council, “so always &oTHERS, 
«ifiat the form of proceedings in such cases, and the ——--——. 


« judgment thereupon to be given, be as consonant and 
«agreable to the laws and statutes of this our realm of 
«‘ England, as the present state and condition of our sub- 
«jects inhabiting. within the limits aforesaid (i. e. of the 
‘© province) and the circumstances of the place will ad- 
“mit.” Independent, however, of such a provision, we 
take it to be a clear principle that the common law in 
force at the emigration of our ancestors is deemed the 


birth right of the colonies unless so far as it is inappli-. 


cable to their situation, or repugnant to their other 
rights and privileges. 4 fortiori the principle applies 
to a royal province. 


By the same commission or charter the crown grant- 
ed to the subjects of the province, « that liberty of cen- 
* science shall be allowed to all Protestants, and that 
«such especially as shall be conformable to the rites of 
«6 the church of England shall be particularly countenanc- 
«ed and encouraged.” By a subsequent commission 
of 15 Geo. 2, the governor of the province among other 
things, is authorized «to collate any person or persons 
«to any churches, chappels, or other ecclesiastical bene- 
“ fices, within our said province, as often as any shall 
«“ happen to be void,” and this authority was continued 
and confirmed in the same terms by royal commissions, 
ini Geo. 3, and6 Geo. 8. By the provincial statute of 
43 Ann,'ch. #3, the respective towns in the province were 
authorized to choose, settle and maintain their ministers, 
and to Jevy taxes for this purpose, so always that no per- 
son who constantly and conscientiously attended public 
worship according to another persuasion should be ex- 
cused from taxes. And the respective towns were fur- 
ther authorized to build and repair meeting houses, min- 
nister’s houses and school houses, and to provide and 
pay school-masters. This is the whole of the provincial 
and royal legislation upon the subject of religion. 


In as much as liberty of conscience was allowed and 
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the church of England was not exciusively established, 

the ecclesiastical rigitts to tithes, oblations and other dueg 

had no legal existence in the province. Neither, upon 
the establishment of churches, was a consecration by the 

bishop, or a presentation of a parson to the ordinary, ins 

dispensible ; for no bishopric existed within the pro- 

vince. 


53% 


But the common law so far as it respected the erection 
of churches of the Episcopal persuasion of England, the 
right to present, or collate to such churches, and the cor. 
porate capacity of the parsous thereof to take in succes. 
sion, seens to have been fully recognized and adopted, 
It was applicable to the situation of the province, wag 
avowed in the royal grants and commissions, and expli- 
citly referred to in the approprtation of glebes, in almost 
all the charters of townships in the province. And it 
seems to be also clear that it belonged to the crown exe 
clusively, at its own pleasure, to erect the church in each 
town that should be entitled to take the glebe, and upon 
such erection to collate, through the governor, a parson 
to the benefice. ‘The respective towns in their corpo. 
rate capacity had no control over the glebe ; but in as 
much as they were bound, by the provincial statute, to 
maintain public worship, and had therefore an interest 
to be eased of the public burthen, by analogy to the 
common law in relation, to the persona! property of the 
parish church, the glebé could not, before the erection of 
a church, be aliened by the crown without their consents 
nor after the erection of achurch and induction of a par 
son, could the glebebe aliened wilhout the joint consent of 
the crown as patron, the parson as persone ecclesia, and 
the parishoners of the church as having a temporal as 
wei] ag spiritval interest, and thereby in effect represent 
ing the ordinary. 


But a mere voluntary society of Episcopalians within 
a town, unauthorized by the crown, could no more enti- 
tle themselves, on account of their religious tenets, to 
the glebe, than any other society worshiping therein. 


The church entitled, must be a church recognized in 
law for this particular purpose. Whenever therefore, 
within the province, previous to the revolution, an Epis- 
eopal church wasduly erected by the crown, in any tow®, 
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glebe in perpetual succession. Where no such church TowN oF 
was duly erected by the crown, the glebe remained as an’ PAWLET 
hereditas jacens, and the state which succeeded to the V. 
rights of the crown, might, with the assent of the town, Dp. CLARK . 
alien or encumber it; or might erect an Episcopal &oTHERs. 
church therein, and cuilate, either directly, or through — 
the vote of the town, indirectly, its parson, who would 
thereby become seized of the glebe jure ecclesuw, and be 
a corporation capable of transmitting the inheritance. 































Such in our judgmentare the rights and privileges of the 
Episcopal churches of New Hampshire, and the legal 
principles applicable to the glebes reserved in the various 
townships of that state previous to the revolution. And 
without an adoption of some of the common law in the 
manner which { have suggested, it seems very difficalt 
to give full effect to the royal grants and commissions, 
or to uphold that ecclesiastical policy which the crown 
had a right to patronize and to which it so explicitly 
avowed its attachment. 


It seems to be tacitly, if not openly, conceded, that be- 
fore the revolution, no regular Episcopal church was es- 
tablished in Pawlet. By the revolution the state of 
Vermont succeeded to all the rights of the crown as to 
the unappropriated as well as appropriated glebes, 


It now therefore becomes material to survey the sta- 
tutes which the state of Vermont has, from time to time, 
passed on this subject. 


By tlie statute of 26th of October, 1787, the sclectmen 
of the respective towns were authorized during the then 
septennary (which expired in 1792,) to take the care and 
inspection of the glebes and to lease the same for, and 
during the same term ; and further, to recover possession 
of the same, where they had been taken possession of by 
persons without title; but an exception is made in fa- 
vor of ordained Episcopal ministers, who during their 


profits of the glebes within their respective towns. The 
statute of 30th October, 1794, granted to their respec- 
tive towns the entire property of the glebes, therein situ- 
ate, for the sole use and support of religious worship; and 
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authorized the selectmen of the towns to lease andrea 





cover possession of such glebes. This act was repea 

by the statute of the 5thof November, 1779. But by the 
statute of the 5th of November, 1805, the glebes were 
again granted to the respective towns, for the use of thé 
schools of such towns ;, and power was given to the se- 
lectmen to sue for possession of, and to lease the same, 


By the operation of these statutes, and especially of 
that of 1794, which, so far as it granted the glebes to the 
towns, could not afterwards be repealed by the legisla. 
ture so as to divest the right of the’ towns under the 
grant, the towns became respectively entitled to all the 
glebes situate therein which had not been previously ap- 
propriated by the regular and legal erection of an Epis- 
copal church within the particular town ; for in 
case the towns would legally represent all the parties in 
interest, viz. the state which might be deemed the patron; 
and the parish. 


Without the authority of the state, however, 
eould not apply the lands to other uses than public wor- 
ship; and in this respect the statute of 1805, conferred 
a new right which the towns might or might not exer 
cise at their own pleasure. vi 


Upon these principles the Plaintiffs are entitled to.re- 
cover, unless the Defendants shew, not merely that be 
fore the ycar 179%, there was a society of Episcopalians 
in Pawlet, regularly established according to the rules 
of that sect, but that such society was erected by the 
crown, or the state, as an Episcopal church (i. e. the 
church of England,) established in the town of Pawlet 
For unless it have such a legal existence, its parson Cal- 
not be entitled to the glebe reserved in the present charter. 


The statement of facts is not, in this particular, very 
exact ; but it may be inferred from it that the Episco- 
pal society or church was not established in Pawlet pre- 
vious to the year 1802. In what manner and by what 
authority it was then established does not distinctly a 
pear. As the title of the Plaintiffs is however prima f 
cie good, and the title of the Defendants is not shown to 
be sufficient, upon the principles which have been 
the Plaintiffs would seem entitled to jadgment. 
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There is another view of the subject which if any doubt 


hung over that which has been already suggested would Town oF 
decide the cause in favor of the Plaintiffs, And itis PAWLET 


entitled to the more weight because it seems in analagous 


cases to have received the approbation and sanction of D. CLARK 
the state Courts of New Hampshire. In the various &oTHERS. 
royal charters of townships in which shares have been ——-——= 


reserved for public purposes (and they are numerous) it 
has been held that the shares for the first settled minister 
and for the benefit of a school, were vested in the town 
in its corporate capacity ; in the lattercase as a fee sim- 
ple absolute, in the former case a8 a base fee, determin- 
able upon the settlement of the first minister by the 
town. 


The foundation of this construction is supposed to be 
that the town is by law obliged to maintain public wor- 
ship and public schools ; and that therefore the legal ti- 
tle ought to pass to the town, which is considered as the 
real cestui que use. By analogy to this reasoning the 
share for a glebe might be deemed to be vested in the 
town for the use of an Episcopal church; and then be- 
fore any such church should be established, and the use 
executed in its parson, by the joint assent of the legisla- 
ture and the town, the land might at any time be appro- 
priated to other purposes. 


We do not profess to lay any particular stress on this 
last consideration, because we are entirely satisfied to 
vest the decision upon the principles whieh have been 
before asserted. 


On the whole, the opinion of the majority of the Court 
is, that upon the special statement of facts by the parties; 
judgment ought to pass for the Plaintiffs. 


Jounson, J: The difficulties in this case appear to me 
to arise from refining too much upon the legal princi- 
ples relative to ecclesiastical property under the laws of 
England. 


I find no difficulty in getting a sufficient trustee to 
sustain the fee until the uses shall arise. 


It isnot material whether the.corporation of Pawlet 
VOL. IX. 43 
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THE consist of the proprietors or inhabitants. The grant 
TOWN OF certainly vests the legal interest in the proprietor ; andif 
PAWLET is in nothing inconsistent with this idea to admit that 

v. the corporate powers of the town of Pawlet are vested in 
D. CLARK the inhabitants. The proprietors may still well be held 
SK oTHERS. (rustecs, but the application of the trust may be subject 
-—— to the will of the whole combined population. 







































I therefore construe this grant thus, we vest in you 
so much territory, by metes and bounds, in trust to di- 
' vide the same into sixty-eight shares ; to assign one 
share in fee to each of you, the grantecs, two to the go- 
yenor, one to the church of England as by law establish. 
ed, Ac. ‘This certainly would be a sufficient conveys 
ance to support the fee for the purposes prescribed. 


But the difficulty arises on the meaning of the words 
«* church of England as by lawestablished/’? This was 
unquestionably meant to set apart a share of the land 
granted, for the use of that class of Christians known by 
the description of Episcopalians. But was it competent 
for any man, or any number of men to enter upon this 
land, without any legal designation or organization iden- 
tifying them to come within the description of persons}for 
whose use this reservation was made? 1 think not 
Some act ofthe town of Pawlet, or of the legistature of 
the state, or at least of Episcopal jurisdiction, became 
necessary to give formand consistency to the cestui que 
use, until such person or body became constituted and 
vecognized. I see nothing to prevent the legislature 
itself from making an appropriation of this property. 


Their controlling power over the corporate body de- 
nominated the town of Pawlet, certainly sanctioned sucli 
an act; and before the aet passed in this case there 
does not appear to have been in existence a person, oF 
body of men, in which the use could have vested. 


I therefore concur in the decision of the Court. 






































FEBRUARY TERM 4815: 





a k OTIS v. WATKINS. 1815. 
oe March 10th. 
; in ——e—_—m 

se Absent.... Topp, J. 

ERROR to the Supreme Judicial Court of the y¢ ine tretssta- 
you commonwealth of Massachusetts, under the 25th section ted in a special 
) di- ofthe judiciary law of the United States, vol. 4, p. 63, aaa Say = 
one in an action of trespass by Watkins against Utis, a depu- to a justifica- 
 g0- ty collector for the district'of Barnstable, for taking, a 
ish. carrying away and destroying the Plaintiff's schooner neman val if 
reys Friendship and her cargo of cod-fish. eo St 

tod, it is error 

The Defendant pleaded that he was a deputy collector in the judge to 

weds for the distriet of Barnstable ; that by the 14th section of oe 
was the act of congress of the 25th of April, 1808, (vol. 9, Pp. tacts so proved 
and 150) it is enacted, ** that the collectors of the customs ~~ not in law 

; i aintain the 

by “ be, and they are hereby respectively authorized to de- jue on the 
tent “ tain any vessel ostensibly bound with a cargo to some me] of the . 
this «other port of the United States whenever, in their j°cndant 
ren- ‘s opinions, the intention is te violate or evade any of the justify the de- 
Mfor « provisions of the acts laying an embargo, until the ate . oe 
not) « decision of the president of the United States be had the fith sec- 
2 of « thereupon.” ‘That the schooner Friendship with her tion of ge 
me cargo, was lying in the harbor of Provinéetown, in the gy? °ostn’ of 

que district of Barnstable, ostensibly bound to some other April, 1308, 
al port in the United States, in the"opinion of the collector, 5° ® B- 190, 
ure with an intent te violate or evade the provisions of the show that his 


acts aforesaid ; whereupon the collector, by the Defen- 1 an was 
° ° ¥ correct, nor 

dant, his deputy, caused the said vessel and her cargo that he used 

de- to be detained and removed from the port and harbor of reasonable 


Provincetown ‘to the port and harbor of Barnstable, ®™¢ %4 sl 


uch A gence in ascer- 

aoe that she might be securcly kept; and there also caused taining the facts 
her to be detained, as it was lawful for him to do, so "7", which 

Or his opinion was 


that the decision of the president of the United States formed. It is 


might be had thereupon; and that the president, after- —— that 
wards, on the 3d of January, 1809, upon the report and pe onesty one 


representation of the said collector, approved and con- opivion upon 
firmed the detention ; all which is the same: taking, &c. pte os 
To this plea there was a general replication and issue, ther, under 
upon the trial of which a bill of exceptions was taken, ‘hat set, the 
which stated that the Defendant, in order to shew that ae 
the collector had reasonable ground to beliéve that this 'mit to the prge 


veasel intended to violate or evade the embargo taws, wnt the 
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otis offered inevidence the deposition of an inspector of thé 
v. customs who testified that he went on board the schoon- 
warkuns. er, at Provincetown, which was wholly laden with 
fish in bulk, and a barrel of beef and a number of pack. 
facts upon ages of small stores and three or four barrels of water, 
tt ha opaon hat he supposed shé was bound to sea and’ gave infor. 
that the vessel mation thereof, and of his suspicions, to the collector, 
intended “That she had also a number of kegs of pickled oysters 
bargo taws; OM board; and that he judged that the groceries were 
- hag meee sufficient for the crew of such a vessel for thirty days, 
in Law to we and that he had no doubt of her being bound to sea; 
reasonable — which was the reason of his giving the information. Upon 
on eng cross-examination he said he had never lived in the 
taining the’ county of Barnstable, and did not know the course and 
— thes co, manner of their trade and navigation, It further ap- 
the president. Peared in evidence, that on the 19th of December, 1808, 
Whether the written orders wepeBiyen, by the collector, te one An- 
a cake” drew Garrett to etait the schooner, then lying in Pro- 
that act, tore- Vincetown harboy, and bring her to the port of Barn- 
oe veo stable, and there \ecurg her in the best manner possible, 
bor to «nother, A’hat the distance from Provincetown to Barnstable is 
aa Hh to about 30 miles by water. That on the voyage she acei- 
dentally ran ona point of land, and could not be got off 
until she was frozen up in the ice, and there remained 
until March following, when she was got off, and brought 
up to the wharf and her cargo unladen and safely stored, 
That about 70 quintals of cod-fish were damaged, but 
the residue was in goo@ order. ‘That when she was so 
detained she had nine barrels of water on board, but no 
. bread. ‘That her sails were on shore. That on the 
2ith of December, 1808, the eollector wrote to the se- 
cretary of the treasury that he had detained the schoon- 
er Friendship, loaded with dry cod-fish and evidently in- 
tended for a foreign port, as she had an unusual quantity 
of small stores ou board suflicient for such a voyage and 
fully watered, that their plea was that she was intended 
for-a store ship, and a neighboring market, both of which 
it was sufficiently evident were without foundation. 
That on the 3d of January the secretary answered, that 
the detention of the schooner was approved and confirm- 
ed by the president. ‘That the collector had used due 
care and diligence in the preservation of the vessel and 
cargo. That on the 30th of January, 1809, the secreta- 
ry of the treasury wrote to the collector, authorizing 
him to release all vessels detained by him under the 


_— 
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said 14th section of the act aforesaid, on bond being gi- ots 
yen, in the manner and to the amount provided by the — v. 

2d section of the act of January 9th,1809. That onthe warxins. 
45th of February, 1809, the collector sent the following ____. 
writien notice to the Plaintiff, Watkins, dated at the 

custom house. « Sir, [ hereby request of you as the own- 

« er of the schooner Friendship, of Provincetown, de- 

« tained by order under the 11th section of the embargo 

“law of the 25th of April, 1808, at Barnstable, to give 

« bond here, within three days after giving this notifi- 

‘< cation, agreeable to the second section of the act te 

ss enforce the embargo passed on the 9th ultimo. 


































«‘ I am, sir, your humble servant, 
« JOSEPH OTIS, Collector.” 


But that Watkins wholly refused to give such bond. 
That on the 2ist of March, 1808, the collector wrote ta 
the comptroller of the treasury, stating that on the 24th 
of December, he had detained the schooner Friendship 
under the embargo law for leading with cod-fish without a 
permit, which detention was approved and confirmed by 
the president. ‘That on the passage of the act of the 9th 
of January, 1809, he notified the owner that if he would 
give bond agreeably to the second section of the same, 
he would give her up to him, which he utterly refused to 
do, or to unload his vessel, for more than a fortnight. } 
an rs wished to know whether she ought not te be 

ibelled. 


To this letter the comptroller replied, referring the 
collector to the attorney for the district. That the ves- 
sel was afterwards libelled in the district Court, for ha- 
ving taking her cargo on board in the night, without a 
license, and without the inspection of the proper inspect- 
ing officers of the port. Upon trial she was acquitted. 


The Plaintiff also produced a laborer who stowed the 
fish on board-the schooner who testified that the vessel 
«* was destined to Boston for a market,” and that the 
vessel and cargo were much injured in consequence of 
the detention. He also produced testimony that it was 
usual for vessels going from Provincetown ,to take wa- 
ter enough on board to last them to Boston and for two 
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or three weeks, because the people did not like the Bos, - 
ton water. That it was usual to take eight or ten bar- 
rels on such avoyage. Whereupon the judge who tried 
the cause (chief justice Parsons) charged the jury « that 
« the several matters and things so given in evidence by 
«¢ the Defendant, Otis, did not in law maintain the issue 
«‘ on his part; and also that it was the duty of the col- 
«+ lector, as collector, to have used reasonable care in as- 
*« certaining the facts on which to form an opinion ; and 
** to transmit to the president a statement of those facts 
« for his decision.” 


The verdict and judgment being against the Deen. 
dant he brought his writ of error. 


The case was submitted to this Court, by J. Law, 


Sor the Plavntiff in error, and by J. Reap, of Massachu- 


setts, for the Defendant, upon written notes of argument, 
J. Law, for the Plaintiff in error. 


The question for consideration, by this Court on this 
appeal, arises on the bill of exceptions taken to the opi- 
nion and instruction of the judge before whom the trial 
was held in the state Court.~ It divides itself into two 
branches. 


1. Whether the several matters, given in evidence by 
Otis and spread on the record, maintain the issue on 
his part. 


. Whether it was his duty to have used reasonable 
care in ascertaining the facts on which to form an opi- 
nion; and to transmit a statement of those facts to the 
president for his decision. 


1. On the first point.it will be observed that the issue 


joined is, that at the time of the detention the vessel was 


ostensibly bound to some other port of the United 
States, in the opinien of the collector, with an intent to 
violate or evade the provisions of the act of April 25, 
1808 ; that the vessel was removed from Provincetown 
to Barnstable, that she might be securely kept until the 
decision of the president thereon; and that the presi- 
dent approved and confirmed the said detention. 
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not entertain an opinion that the said vessel was osten- 


sibly bound to some other port in violation of the em- waTKINs. 
bargo? The information he received came from an ——-—— 


agent of the government, Isaac Cooper, who was in- 
spector of customs. He stated to the collector, not 
merely his suspicions, but his belief. He also stated, as 
the grounds of nis belief, that the vesse) was fully wa- 
tered, and contained a sufficient quantity of groceries, 
stores and provisions for a foreign voyage : information 
which is satisfactorily proved to have been correct, and 
which was sufficient to excite a just suspicion of the in- 
tention of the owners of the vessel. At any rate these 
circumstances of suspicion were sufficiently strong to 
repel any implication of mala fides in the collector in 
forming his opinion. 


It is, however, contended on the part of Watkins that 
information, coming from such a source, is not to be re- 
spected, because Cooper was unacquainted with the 
course of trade from Provincetown to Boston; and the 
quantity ef water on board the schooner was only such 
as is generally taken in such voyages. The fact whe- 
ther Cooper was acquainted or not with the course of 
trade is immaterial. The only question is, did Otis be- 
lieve that he was competent to give correct information 
on the point. He certainly did think so; at any rate 
there is no evidence to the contrary ; and the circum- 
stance of Cooper’s being an inspector of the customs 
would be alone sufficient to accredit his information. 


But even admitting the fact that the quantity of wa- 
ter on board the schooner is accounted for, no explana- 
tion is given of the quantity of groceries, small stores 
and provisions on board. Although it may be contend- 
ed that the water at Provincetown is better than that at 
Boston, it will not, I presume, be contended that the 
groceries and small stores would be better and cheaper 
at the former place than at the latter. 


The circumstance of the sails belonging to the vessel 
not being on board at the time of the detention can have 
no weight against the collector, because it was not to be 
supposed he was to wait until the vessel was on the very 
point of sailing before he acted on his opinion. 








Is there any evidence to.show that the collector did orts 
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That the collector was justified in removing the 
sel to Provincetown that she might be safely keptg 
and afterwards in unloading her when the owner pes 
fused to give bond, is settled by the decision of thig 
Court in the case of Crowell and Hawes v. M‘Fadou, 
«¢ The Janding and storing the cargo, whether to pres 
«serve it from injury or to secure it from rescug wasa 
« necessary consequence of the detention.” The res 
moval, therefore, of the vessel from Provincetown 
which is at the very extremity of Cape Cod, to Barnsta- 
ble, where-the collector resided and had his office and 
his agents, was a necessary consequence of the detens 
tion, to guard against a réscue, and to save the expensé 
of engaging an adequate guard to take care of the ves. 
sel. There is, in fact, no evidence to prove that such 
was not his real motive for causing the removal and for 

unloading the vessel. 


2. The second branch of the judge’s instruction and 
opinion is exceptionable in many respects. It implied 
that reasonable care had not been used by the collector 
in ascertaining the facts, on which to form an opinion, 
He had sufficient evidence on which to form an honest 
pinion, and he was not bound to go beyond that evi- 
dence, if it was satisfactory to him. 


This instruction of the judge also implies that the cols 
lector is answerable for the correctness or incorrectness 
of his opinion, Such a position cannot be admitted. 
public officers were to be answerable for error of judgé 
ment, few would be venturous enongh to engage in 80 
perilous a service; and it would be in vain to submit 
the performance of any duty to the exercise of a sound 
discretion. Such a doctrine would establish a new cri- 
terion of innocence and guilt; and judges would be en- 
gaged in measuring the ntental capacities of men. Yet 
such would be the consequence of punishing an offieer 
whe had discretionary powers, if the examination was 
not into the purity of his intention, but into the correct 
ness of the judgment which influenced his conduct. 


But the principles of law and the obvious import of © 
the embargo act, refute such a doctrine. It is not the 
injury done to an individual, or error of judgment, but 
malice alone that is the gist of prosecutions against @ 
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public officer at common Jaw for malfeasance’ in office. or1s 


Gross and flagrant misconduct may justify. a presump- 


tion of malice ; but even such misconduct, if it is proved WATEINS: | 
to be the result of mental imbecilify or good intentioned ——-——< 


ignorance, is pardonable. In the present case a collec- 
tor, exercising the odious and unpofil duty imposed 
upon him by the act, ought surely to receivé%similar in- 
dulgence; and the words @f.the act, in authorizing him 
to detain vessels. according to his opinion of their desti- 
nation, give him this indulgence. In acting over an ex- 
tensive district, he is not to be questioned whether he 
could have got better pane 3 or ought to have act- 
ed on the information he ved, if he acted honestly 
and conscientiously. 


But this point is put at rest By the opinion of the 
Court in the case of Crowell and Hawes v. M+Faddon, 
February term, 181%, It was there decided that the law 
placed a confidence in the opinion of the officer, and he 
is bound to act according to his opiniois and when he 
honestly acts, as he must do in the execution of his du- 
ty, he cannot be punished for it. ‘The instruction, there- 
fore, of the judge was erroneous; as it was calculated 
to mislead the jury, and to establish another test of his 
conduct than the honesty of his opinion.. 


The last branch of the instruction excepted to. is, that 
it was the duty of the collector to transmit to the presi- 
sident, for his decision, a statement of the facts which 
had been thus ascertained with care. In this case it is 
contended by Otis that a sufficient statement was made 
to the president for his decision ; although the instruc- 
tion implies that the judge was of a contrary opinion. 
In his letter to Mr. Gallatin of the 24th December, 1808, 
‘he states, as the ground of his opinion, that the schooner 
had an unusual quantity of small stores on board, suffi- 
cient for a foreign voyage, and was fully watered. 
This statement the president thought a sufficient foun- 
dation for his decision ; and accordingly approved 6f 
the detention. | 


It has already been shewn that the facts stated by the 
collector, as the foundation of his opinion, were true. 
Admitting, however, that the statement was incorrect, 
or the facts capable ef explanation; was it not the duty 
VOL. 1. ai, 
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of Watkins to address the president concerning theide« 


tention of his vessel, to correct any mis-stateme ' 
explain any dubious facts? Did he do so, and can hy 


ae 
* ‘ 






z cs “ 


now, after such supini® or sullen negligence on his par ee 







complain of the conduct of the collector, who 
fairly what hethedid, or of the conduct of the p 
who decide upon it? It is his fault only if he made no 
defence, and took no steps. tejrecover his vessel. The 
same sullenness of conduct induced him to refuse to give 
bond for the release of his vessel, when such a proposi- 
tion was made to him. ee 


The case of Bacon v. OG has nothing to do with this 
case. 


J. Reap, of Massgise!ts for the Defendant in. error... 


It is understood that the Supreme Court of the Uni- 


ted States has no authority under the law which autho- 


rizes this appeal, to notice any errors except such as 
appear on the face of the record, and immediately.re- 
spect the questions of validity of construction of the 


‘ 


constitution, treaties, statutes, commissions or au BS « 


ties in dispute. ‘This being the case, it is presumed the 


principal question for the decision of the Court in th 
cause now under consideration, is, was the charge 


given by chief justice Parsons, in the Supreme Court of 
Massachusetts on the final trial of the cause now under 


consideration, in conformity with a correct and valid - 


construction of the laws of the United States? 


Ue charged the jury «that it was the duty of théeol- . 


‘lector, as collector, to have used reasonable care in 
“‘ ascertaining the facts on which to form an opinion, 
‘aud to transmit to the president a statement of those 
** facts for his decision,” 


Collectors of customs were authorized by the 44th 
section of the statute of April, 1808, to detain any ves- 
sel ostensibly bound with a cargo to some other port of 
the United States, whenever, in their opinion, the inten- 
tion is to yiolate or evade any of the provisions of the 
acts laying an embargo, until the decision of the presi- 
dent of the United States be had thereupon. 
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‘suspicion of an intended violation of the embargo laws 
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The collector of customs was bound to have some ra- oT1Is 
tional ground for his opinion, otherwise he might seize _—v. 
all vessels under aty circumstances, and it would al- waTKins. 
ways be a complete justification, on his part, merely to ——-—— 
say that, in his opinion, the vessels seized were ostensi- 
bly bound with a cargo to some other port ofthe United 
States, aud were about to violate or evade some of the 
provisions of the embargo laws. Such a defence it is 
apprebended would not amount, in all cases, to a justifi- 
cation The power and anthority of a collector is con- 
fined to a vessel ostensibly bound, &c. The collector 
should have had rational ground to induce him to believe 
that the vessel was ostensibly bound, &c.; that there was 
an intention of violating the embargo laws. In the case 
of Otis v. Bacon, 7 Cranch, 589, this Court determined 
that Otis detained the vessel of Bacon unlawfully, be- 
cause, in their opinion, there was no rational ground of 
suspicion of an intended violation of the embargo laws; - 
and the Court in that case went into an examination of 
the facts, in order to determine whether Otis had ration- 
al ground of suspicion. The result of their investiga- 
tion was in their own words “all rational grownds of 




























is then done away, &c.” 

If it then be admitted that a collector was bound, 
when acting under the authority of the embargo laws, 
and especially of the 11th section of the law of 25th 
April, 1808, to have rational ground for his opinions and 
suspicions ; it is confidently believed it was the duty of 
such collector to have used those means to ascertain 
facts without which there can be no rational grounds of 
belief. «It was the duty of the collector, as collector, 
s* to have used reasonable care in ascertaining the facts 
«: on which to form an opinion,” as directed by the judge 
in the Court of Massachusetts. It was his duty as an 
honest man ; as an officer in whom the government had 
placed the highest confidence ; on whose suspicions de- 
pended the property of hundreds. - 

Itis also believed that it was the duty of the collector 
not only to have used reasonable care in ascertaining 
the facts on which to form an opinion, but to transmit 
to the president a statement of those facts "for his de- 
cision, 
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watkins. the highest obligations to execute the trust reposed ip 
——-._—. them honestly and faithfully. The power of collectors 
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Collectors were entrusted with great and unprecede 
ed power under the embargo laws. They were s 


consisted principally y in the influence their statement or or 
representation must necessarily have on the mind ofthe 
president. Collectors were authorized in certain 
seize and detain; but could detain only until the will of 
the president could be known. His approbation, was 
requisite to a continuation of the detention. The presi- 
dent was by law constituted the sole judge whetier @ 
vessel seized and detainedby a collector should bere. 
stored or not. On what eVidence was the opinion olthe 
president in such cases to be founded? The opinion of. 
the president must, from the necessity of the cage, bey 
founded almost univérsally on the statement or repre-” 
sentation of the collector, The collector, under the 
bargo law, after he had seized a vessel, became a i 
ness—and sole witness in the case; and a witness notin 
a situation to bé®cross examined. On the statement op 
representation of the collector, the president founded 
opinion. ‘Then it follows irresistably that it was 
bounden duty of a collector so situated, to have transmif-" 
ted to the president a statement of facts in the Case OM 
which the opinion of the president was asked. If the » 
collector was bound to represent the facts in the case~ 
to the president, he must have been bound to have 
used reasonable care in ascertaining those facts, nob 
only as the foundationof his own opinions or suspicions, 
but also as the foundation upon which the ultimate “mn 
sion of the president must rest. 





If the opinions of the judge, in the Court below, wae 
considered unsound and were not established, it is appre- 
hended the greatest injustice might be practised; and 
as, no case can readily be imagined where the conduct of 
a collector could have been more reprehensible, than in 
the case now under consideration, we beg the Court 
again to advert to some facts in the case now undercon- 
siderations From the decision of the district Court, 
when the schooner Bhvrgane &c. was libelled and tri- » 
ed before that Court (here perhaps I ought again tonotey 
that after Otis seized Watkins’s vessel, &c. and wasdirect+ 
ed onicertain conditionsto deliver her up, and Watkinsre- 
fused to accept her; Otis libelled her and pretended;that 
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judge of that Count certified that at the time Otis first .w. 








Ps Afterwards, on the 30th day of January, 4809, 
0 
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he had seized her for loading without. a permit) the ots 


seized the vessel, (December 24th, 1808) Watkins was waTKINs. 
loading his vessel in bulk in the day time with dried 
cod-fish avowedly for the Boston market. It also ap- 
pears, that some water and small stores were carried 
on board, not, however, so much as was usually put on 
board to go to Boston. Otis, it seems, obtained the in- 
formation he possessed, from a stranger to the place and 
to their course of business. If he knew not what quan- 
tity of water and small stores were usual he could not 
know what was unusual. He immediately senta num- 
ber of men to seize and detain the vessel, and had he 
done no more, the injury would probably have been tri- 
fling. But he ordered them not only to seize and detain, 
but to bring away and remove the schooner from Pro- 
vincetown one of the safest and best harbors in the world 
to Barnstable, a distance of more than thirty. miles. ‘In 
attempting to obey his commands, the vessel was run 
aground and much injured and the cargo nearly ruined. 
He afterwards got the vessel to the wharf and unloaded it. 
What statement did he make to the president? What in- 
formation did he give? Did hesay he had removed the ves- 
sel thirty miles? Did he say he had run the vessel aground 
and ruined the cargo? No! He studiously avoided say- 
ing one word on the subject. He stated to the president 
that the vessel was evidently intended for a foreign port, 
for, said he, she had an wnusual quantity of small stores 
on board; sufficient for such a voyage ; and was fully 
watered. He also stated that the plea of Watkins, that 
his vessel was intended for a store ship and a neighbor- 
ing market was without foundation; did he represent 
things truly ? * : 





tis was directed by the secretary of the treasury to give 
up the vessel and cargo to Watkins. Here the affair 
would have ended, but the vessel and cargo had been re- 
ceived by running aground, and Watkins refused under 
all the circumstances to accept her—Otis then wrote to 
the comptroller of the tréasury, on the 21st of March, a 
few days after hé had unladen the vessel, and stated that. - 
he had detained the vessel on the 24th day of December, 
(being the same day on which he originally seized and 
removed thesaid vessel) because she was loading without a 


















oTIs 
v. 
WATKINS. 


$50 SUPREME COURT. U S. 


permit. He wroteto the president, thathe had seized g 
detained.her because in his opinion she was intended 
a foreign port. Thus it is evident that Otis made. 
statement to the president, and a very different stafe- 
ment to the comptroller. Both statements could not be 
trues and he carefully avoided stating to either the re 
moval of the vessel and the consequent ruin of the pro- 


perty. 










4. 


Our attention is called to a case’ decided at the last 
term of this Court, Crowell et. al. v. M*Fadden, § 
Cranch, 94%. ‘The Court @bserved, « the law places @ 
s« confidence in the opinion of the officer, and he is 
«s to act according to his opinion and when he honestly 
*¢ exercises it, as he must do in the execution of his de 
« ty, he cannot be punished for it.’ It is believed’ the 
above opinion does not change the principle laid down 
in the case of Bacon ». Otis, nor is it believed to be against 












the charge of the judge, in the Court below, in 
sent cause. 


It is not contended that an officer is bound to be right 
and correct in his opinions and suspicions ; but if not 
an officer bound to examine? Is hemot bound to enquire? 
Is he not bound to have rational ground for his opinions? = 
Was not a collector, in the execution of the embargo 
laws, bound to use reasonable care .in ascertaining the. 
facts on which his gwn opinion and that of the president 
must depend 3 If in the discharge of so important a 
trust he does not use reasonable care in ee 
facts, can he be said honestly to exercise his opinion? We 
think not. we 

a ii 

The original action against the'Collector is for taking, 
carrying away and destroying the vessel and cargo, Keg 
of Watkins. If the collector should be able to justify™ | 
himself under the 11th section of the embargo act of 
April 25th, in seizing and detaining; still he has no - 
justification in removing her, with her,cargo, from @ safe 
and secure port to a distant one, running her on shore 
and destroying the cargo and ‘unlading her. It is not 
believed that the president himself had, under that act, 
any authority to remove the vessel and cargo as it we 
removed, much legs had the collector any such authority, 
But the president gave no order for such removal, nor 
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did he approve or confirm such removal for he was kept 
ignorant of it. ‘The question then rests on the power of 
the collector, and is twe plain to justify the detention of 

Court, in attemping to elucidate it.~ An authority 


to detain is not an authority to remove or.unload, espe- , 


cially if there be no necessity so to do for security and pre- 
servation. Congress thought proper in this section to 
vest collectors with power to detain vessels under cer- 
tain circumstances, until the decision of the president 
could be had, byt they gave them no power to remove or 
unload ; and the Court will, not by construction, give 
them power which congress haye withheld. 


While acting fairly and with good faith within the li- 
mits of the power thus delegated to them the collectors 
are to be protected, but when they transcend those limits 
they must be answerable for the consequences. The 
collector in the present case must of course be answera- 


’ ble for all the damages sustained by Watkins in conse- 


quence of the removal and unlading and destroying his 
vessel and cargo—by which he has been deprived of the 


. earnings of many years devoted to industry and econo- 
my, and it is believed he has been so deprived wantonly - 


and unjustly by the gross misconduct of Otis under 
color of authority vested in him as deputy collector of 
customs—the charge and direction of the judge, there- 
fore, to the jury in the Court below, on the facts dis- 
closed, was correct. 


It is urged on the part of Otis, that admitting that 
Otis’s statement to the president was incorrect, it was 
the duty of Watkins to have addressed the president on 
the subject, to correct any mis-statement of facts, &c ; 
and because he neglecté@fit he is accused of sullen silence. 


1. It is probable the patient acquiescence (not sullen 


silence) of Watkins was owing to his ignorance of. the © 


provisions and details of the embargo laws. 


2. If he hadknowledge of the subject, onght he. to pre-, 
sume that Otis would neglect to state all the facts to the pre- 
sident? And besides he had no opportunity ; Otis wroteto 
the president on the 24th of December, and the presi- 
dent approved the detention cn the 3d of January ;tendays 
after. It is urged Ofis lived in Barnstable, and it was 
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oris permit. He wroteto the president, that he had seized and 

v. detained.her because in his opinion she was intended for 
warkins. a foreign port. Thus it is evident that Otis made on 

——_-——. statement to the president, and a very different ote 

ment to the comptroller. Both statements could not be 

trues; and he carefully avoided stating to either the re- 

moval of the vessel and the consequent ruin of the pro- 


perty. 


Our attention is called to a case‘ decided at the last 
term -of this Court, Crowell et. al. v. M*Fadden, § 
Cranch, 94. ‘The Court Observed, «the law places @ 
«* confidence in the opinion of the officer, and he is bound 
«* to act according to his opinion and when he honestly 
** exercises it, as hemust do in the execution of his dw 
« ty, he cannot be punished for it.” It is believed ‘the 
above opinion does not change the principle laid down 
in the case of Bacon +. Otis, nor is it believed to be againgt — 
the charge of the judge, in the Court below, in the pre- 
sent cause. ; oe 





and correct in his opinions and suspicions ; but is ne 
an officer bound to examine? Is hemot bound to enquite 
Is he not bound to have rational ground for his opinions? 
Was not a collector, in_ the execution of the embargo 
laws, bound to use reasonable care in ascertaining the. 
facts on which his. gwn opinion and that of the president. 
must depend 3 If in the discharge of so important a 
trust he does not use reasonable care in mr 
facts, can he be said honestly to exercise his opinion? We 
think not. 


It is not contended that an officer is bound to be ot 


‘ 
‘ 
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The original action against the Collector is for taking 
carrying away and destroying the vessel and cargo, kg 
of Watkins. If the collector should be able to justily™ + 
himself under the 14th section of the embargo act of. 
April 25th, in seizing and detaining; still he has no- 
justification in removing her, with her,cargo, from a safe ' 
and secure port to a distant one, running her on shore 
and destroying the cargo and bre er. It is not 
believed that the president himself had, under that 
any authority to remove the vessel and cargo as if 
removed, much legs had the collector any such autho 
But the president gave no order for such removal; 





































FEBRUARY TERM 4815, $4 


did he approve or confirm such removal for he was kept _or1s 

ignorant of it. The question then rests on the power of __», 

the collector, and is two plain to justify the detention of warx1ys, 
Court, in attemping to elucidate it.. An authority -——-——— 

to detain is not an authority to remove or.unload, espe-_ 

cially if there be no necessity so to do for security and pre- 

servation. Congress thought proper in this section to 

vest collectors with power to detain vessels under cer- 

tain circumstances, until the decision of the president 

could be had, byt they gave them no power to remove or 

unload ; and the Court will, not by construction, give 

them power which congress haye withheld. 


While acting fairly and with good faith within the li- 
mits of the power thus delegated to them the collectors 
are to be protected, but when they transcend those limits 
they must be answerable for the consequences. The 
collector in the present case must of course be answera- 

‘ ble for all the damages sustained by Watkins in conse- 
quence of the removal and unlading and destroying his 
- vessel and cargo—by which he has been deprived of the 

. tarnings of many years devoted to industry and econo- 
my, and it is believed he has been so deprived wantonly - 
and unjustly by the gross misconduct of Otis under 
color of authority vested in him as deputy collector of 
customs—the charge and direction of the judge, there- 

fore, to the jury in the Court below, on the facts dis- 

closed, was correct. 
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It is urged on the part of Otis, that admitting that 
Otis’s statement to the president was incorrect, it was 
the duty of Watkins to have addressed the president on 
the subject, to correct any mis-statement of facts, &c ; 
and because he neglectéifit he is accused of sullen silence. 


‘er 






ings 

kg : 1. It is probable the patient acquiescence (not sullen 

yt | silence) of Watkins was owing to his ignorance of the — 

ye provisions and details of the embargo laws. 

or 2. If he hadknowledge of the subject, onght he. to pre-, 
sume that Otis would neglect to state all the facts to the pre- 


sident? And besides he had no opportunity ; Otis wrote to 
the president on the 24th of December, and the presi- 
dent approved the detention on the 3d of January ;tendays 
after. It is urged Otis lived in Barnstable, and it was 
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therefore proper to remeve the vessel to save 
that he might have her under his owneye, &c. _ If it 


WATKINS, necessary to rebut the statement, it is a fact that 


—— 





town of Barnstable is twelve miles long, and Otis did 
live or keep his office within four miles of the harbor, 


It is also contended, that the case of Crowell and 
Hawes », M‘Fadden, does not support the point con. 
tended for in favor of Otis in the present case. 


In the case of MsFadden, the agent of M‘Faddencon- 
sented to the landing andystoring the cargo; but on the 
supposition that no such consent had been given, « the 
Courtin that case observe that the landing and storingthe 
cargo, whether to preserve it from injury or secure it 
from rescue, was a necessary consequence of the defen 
tion. Has Otis, in the present case, produced any eyi- 
dence to show that it was necessary to remove the vess 
of Watkins to preserve or secure the property? In thé 
case abovementioned of Crowell and Hawes v. M‘Fat- 
den, the vessel of MsFadden was not removed 
the harbor of Hyannis, where she was first detained; 
but was merely brought to a landing place or Pe. 4 
about one half mile from the place where first detaine 


In the case now before the Court, the vessel of Wat 
kins was removed from Provincetown to Barnstable, 4 
distance of more, than thirty miles. The harbor of 
Provincetown is one of the safest in the world ; that of 
Barnstable less secure. By the removal and ranpin 
aground, the vessel and cargo of Watkins were prin 
pally lost. If necessary to unlade and store the cargos 
it might have been better and easier done at Provinces 
town than at Barnstable. rg 


It is confidently believed this Court, will not, by com 
struction, extend the authority of collectors under the em+ 
bargo laws to distant removals. No removal will be 
permitted unless absolutely necessary to preserve or 8¢ 
cure the property, Otis has not produced a tittle of evi- 
dence to show that any such necessity existed. On the 
other hand it has been abundantly proved to have been 
unnecessary and ruinous. 
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March 10th. Absent.... Topp, J. 


_ Liviveston; J. delivered the opinion of the Court as WATEING 


follows : 


This is an-action of trespass, brought in the Supreme 
Judicial Court of the commonwealth of Massachusetts, 
for taking, carrying away and destroying a certain 
schooner called the Friendship, with her cargo, belong- 
ing to the Plaintiff below. 


The declaration is in common form. 'The Defendant 
pleaded that, as deputy collector for the district 6f 
Barnstable, he detained and removed from the port and 
harbor of Provincetown to the port and harbor of 
Barnstable, the said vessel and cargo, that they might 
be securely kept; the said schooner and cargo, at the 
time of such detention, lying in the said harbor of Pro- 
vincetown, within the district aforesaid, ostensibly bound 
té some other port of the United States, with an intent; 
in the opinion of the Defendant, to violate or evade the 
provisions of the embargo laws. He further pleaded 
that he caused the said vessel to be detained so that the 
decision of the president of the United States might be 
had thereén, who, afterwards, upon liis report and re- 
Eepatation, did approve and confirm the said de- 

ntion. 


The Plaintiff replies that the Defendant committed 
the trespass of his own wrong, and without any such 
cause, &c: Issue being joitied thereon. 


On a bill of exceptions taken to the cliarge of the 
Court, the following fagts appear to have been given in 
evidence ; That the sciOoner in question, in the month 
of December, 1808, was lying at Provincetown, wholly 
loaded with cod-fish. She had also a barrel of beef, a 
number of small stores and groceries, with three or four 
barrels of water, and a number of kegs of pickled lob- 
sters. That an inspector of the customs, seeing the 
Friendship in this situation, and judging that the gro- 
teties were Sufficient for the crew of such a vessel for 
thirty days, and having no doubt of her beitig bound to 
sea, gave information of such, his suspicions, to the col- 
a who gave a written order to one Ganett to detain 
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" and to bring her into the port of Barnstable, and there ” 


secure her in the best manner possible. That Ganett 
proceeded to Provincetown with about thirty men, and 
removed the said vessel to Barnstable, about ten leagues, 
by water; but when attempting to come up to a wharf, 
she accidentally ran on to a point of land which pio- 
jected into the water, and there stuck fast. That she 
could not be got off during that tide which soon lefther; 
and the weather was very cold, and the harbor was 
frozen up for a long time, so that the schooner could not 
be rémoved. That the Defendant gave notice, by letter, 
to the secretary of the treasury of the United States, of 
the detention of said vessel, stating, at the same time, 
his reasons for believing that « she. was evidently in- 
tended for a foreign port ;”? which detention was 

proved of and confirmed by the president. That, “as 
soon as the weathér would permit, which’ was in the 
month of March following, the Defendant caused the 
said schooner to be brought to a. wharf, and unloaded - 
and secured the cargo. ‘That about 60 or 70 quintals 
of fish were damaged, and the rest in good order, There 
was, also, evidence, on the part of the Plaintiff, to prove 
that the Friendship was actually bound to. Boston, and 
the extent of the injury which his property had - 
tained. 


The Court charged the jury that the several matters 
and things so given in evidence by the Defendant « did 
« not, in law, maintain the issue aforesaid on his part; 
«and also that it was the duty of the collector, as col- 
‘lector, to have used reasonable care in ascertaining . 
« thé facts on which to form an opinion, and to trans- 
«‘ mit to the president a statement of those facts for his 
«« decision.” On an exception to the charge, the causé 
now comes before us, it havin ‘n removed inte this 
Court under the 25th section of the judiciary act; and 
whether it were correct or not, is the question ‘which 
now to be decided. ~ 


This seizure was made under the 11th section of the 
act of the 25th of April, 1808, vol. 9, p. 150, which pro- 
vides « That the collectors of the customs be and they 
« are hereby respectively authorized to detain any Vés- 
ss scl ostensibly bound with a cargo to some other port 
sof the United States, whenever, in their opinions, the 
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« intentioh is to violate or evade any of the provisions oTIs 
sof the acts laying an embargo, until the decision of __v. 
#6 the president of the United States be had thereupomi”’ WATKINS. 





















The issue tendered by the Defendant, and on which 
the parties went to trial, was whether the vessel and 
cargo were detained because, in the opinion of the De- 
fendant, she intended, although ostensibly bound to a 
port in the United States, to violate or evade the provi- 
sions of the embargo laws; and whether the vessel was . 
removed to Barnstable that she might be securely kept 
until the decision of the president was known. 


If there were any evidence to prove this issue, it 
should have been left to the jury to draw their own con- 
clusions, If the Defendant had taken upon himself to 
say that the vessel did intend to violate the embargo 
laws, and that such removal was absolutely necessary 
for her secure detention, such charge would have been 
less exceptionable ; but that it was the opinion of the 
collector that such violation was in contemplation, and 
that such.removal was for the purpose of securing the 
vessel, which were the facts in issues might very well 
bave been inferred by the jury from the evidence before 
them. Indeed, it would have been difficult for them to 
have come to a different conclusion; for the collector, 
from the information which he receiwed, could scarcely 
fail to form the opinion he did; and tlifere was no evi- 
dence whatever to induce them to believe that she could 
have been removed to Barnstable, considering the care 
which was taken of her during her removal and after 
her arrival there, for any other parpose but for that 
alleged in the plea. In this particular, then, it is the 
opinion of a majority of the Court that the charge was 
erroneous, . 


The charge is deemed incorrect in another respect. 
The jury are told that it was the collector’s duty to have 
used reasonable care in ascertaining the facts on which 
to form an opinion. ay 


This instruction implies that the collector is liable if 
he form an incorrect opinion, or if, in the opinion of the 
jury, it shall have been made unadvisedly or without 
reasonable care and diligence, But the law exposea 
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his conduct to no such scrutiny. If it did, ‘no public 
officer would be hardy enough to act under it.” If the 


WATKINS. juty believed that he honestly entertained the 


——--—— under which he acted, although they might think it in- 





correct and formed hastily or without sufficient grounds, 
he would be entitled to their protection. Such was the 
opinion of this Court in the case of Crowell and Hawes 
v. M‘Faddon, decided at the last term. This does not 
preclude proof, on the part of the Plaintiffs, showing 
malice or other circumstances which may impeach the 
integrity of the transaction. The jury, then, were mis- 
led when their attention was drawn from the fact whe- 
ther the Defendant really entertained such opinion, and 
were directed to enquire into ‘the reasonable care with 
which it was formed, which left them at liberty to find 
a verdict against the Defendant, however honestly and 
fairly he may have acted. 


It is the opinion of the Court that the judgment of the 
Supreme Judicial Court of Massachusetts must, for the, 
reasons assigned, be reversed, and the cause be remand- 
ed for further proceedings. ; 


al 
Marsuat., Ch. J. after stating the facts of the case, 
delivered his separate opinion as follows : 


As this Court can notice no other error than such a8 
may be founded on a misconstruction of the act of con- 
gress under which the Defendant justified the taking 
and carrying away charged in the declaration, the 
charge of the judge can be considered so far only as it 
respects that act. . 


The section to which the plea refers is in these words: 
«¢ Be it enacted,” &c. 


In construing this law it has already been decided in 
this Court that the collector is not liable for the deten- 
tion of a vessel «ostensibly bound, with a cargo, to 
«¢some other port of the United States whenever, in his 
“‘ opinion, the intention is to violate or evade any of the 
‘¢ provisions of the acts laying an embargo, until the de- 
«cision of the president of the United States be had 
“thereon.” For the correctness of this opinion he is 
not responsible. If, in truth, he has formed it, his duty 
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gbliges him to act upon it; and when the law affords omTits 
him no other guide than his own judgment, and declares v. 
that judgment. to be conclusive in the case it must con- WATKINS, 
stitute his protection, although it be erroneous, ‘Th 
legislature did not intend to expose the collector to the 
hazard of being obliged to show that he had probable: 
cause for the opinion he had formed. If, in reality, he 
had formed it, the law justifies him for acting upon it. 
If it can be proved, either from the gross oppression of 
the case, or from other proper testimony, that the col- 4 
lector did not in fact entertain the opinion under which 
he professed to act, some doubt may be entertained of 
his being justified by the law; but if the opinion avow- 
ed was real, though mistaken, a detention under that 
opinion is lawful. 


















But the act of congress authorizes only a detention of 
the vessel, not its removal. The collector did remove 
the vesse] from one harbor into another, a distance of 
about thirty miles by water, and in this removal the in- 
jury was sustained. As an independent act this pro- 
ceeding is not justified by the law. It was the duty of 
the collector to detain the vessel; and all acts which 
were necessary, as means to the end, were lawful; but 
unless this removal was necessary for the purpose of 
detention, it is not protected by the law. 


The charge of the judge will now be examined, 


He instructed the jury « that the several matters and 
“things so given in evidence by the said William Otis, 
did not in law maintain the issue on his part.’ 


If this instruction could be understood as conveying 
to the jury an opinion that Otis had not justified the de- 
tention of the vessel, the Court would feel no hesitation 
in pronouncing it erroneous. But it was necessary for 
Otis to justify the removal as well as the detention, and 
he could only justify the removal by showing that it was 
necessary toa secure detention. Had he offered any tes- 
timony whatever to this point, it might have been incum- 
bent on the judge to submit that testimony to the jury. 
But he has offered. no testimony whatever to it. This 
Court therefore cannot say that the judge of the state 
Court has erred in saying that the matters and things 
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given inevidence by the said William Otis, did not in a 
support his plea. Certainly they did not make out a 
. justification under the act of congress. 


The judge further instructed the jury “that it was the 
«duty of the collector, as collector, to have used reasons 
«able care in ascertaining the facts on which to form 
‘¢an opinion, and to transmit to the president a state- 
«sment of those facts for his decision.” 


The act authorizes the collector te detain a vessel on 
his own mere suspicion, « until the decision of the Pre- 
sident of the United States, be had thereupon.” 


On what is the decision of the President to be had? 
Clearly on the further detention of the vessel, and on the 
future proceedings of the collector respecting her, 
Whenever the president acts, he is expected to act upon 
information ; and from whom, in this instance, is his in- 
formation to be derived? Unquestionably from the collec-, 
tor. Tlie law does not indeed say in terms that the col- 
lector “shall take reasonable care in ascertaining the 
facts,” or that he shall afterwards communicate those 
facts correctly to the president; and if this be not a fair 
and necessary construction of the act, the judge has 
misconstrued the law, and his judgment ought to be re- 
versed. But it seems to be an inference which must be 


drawn from the words of the law. 


It follows necessari- 


ly from the duties of forming an opinion and of commu- 
nicating that opinion to the president for his decision in 
the case, tat reasonable care ought to be used in col- 
lecting the facts to be stated to the president and that 


the statement ought to be made. 


TIcannot say that the Court of Massachusetts has er- 
red in its construction of the act of congress under which 
the Defendant justifies the trespass alledged in the de- 


claration. 
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(Brosquet, Claimant, ) . March 10:6. * 
0. 


BLAS MORAN, LIBELLANT. 


rma \ 


Absent.... Topp, J. 


THIS was an appeal from the sentence of the district The district 
Court, for the district of New Orleans, (which has the Law 4 -: hee 
jurisdiction also of a Circuit Court.) Cues one” 

; tral) have jp- 

The facts of the case were stated by Wasmineron, J. Siicton © | 

in delivering the opinion of the Court, as follows : original Span- 
wage B 


This is the case of a libel filed in the district Court of Unitea States) 
New Orleans, by Blas Moran, a subject of the king of his propexty 
Spain, and a native and resident of the island of Cuba. Fh vee 
setting forth that he is the owner of the brig Alerta and whese force 
cargo consisting of 170 slaves, which, on a voyage from h*s ber i". 
the coast of Africa to the Havanna, was, sometime in the United States, 
month of June, 1810, when within a few leagues of Ha- # aia 
vanna, captured on the high scas by the L’ Epine, bearing arene. . 
French colors ; that a prize master was put on beard tlie 
Alerta, and 17 of the slaves taken out, after which the 
prize was ordered to steer for the Balize, and was final- 
ly brought to the port of New Orleans, with the remain- 
der of her cargo consisting 9f153 slaves. ‘The libel al- 
leges that the L’Epine was not duly commissioned to 
capture the property of Spanish subjects, or, ifso com- 
missioned, that she was armed and equipped for war in | 
the port of New Orleans, and manned by sundry Ameri- 
can citizens and inhabitants of the territory of New Or- 

leans, contrary to the law of nations. The prayer of 
the libel is for restitution and damages. *y 


The claim of the prize master admits the captare of 
ihe Alerta as lawful prize of war; and asserts that the 
L’Epine, at the time of the capture, was and still is le- 
gally authorized to capture all vessels and their cargoes 
belonging to the subjects of Spain, as enemies of France. 
He further states, that after the capture he was compell- 
ed to enter the port of New Orleans by stress of weath- 


French vessel . 





| 
| 
| 


THE 
BRIG 
ALERTA 
& CARGO 
v. 
BLAS 
MORAN. 











a 


SUPREME) COURT U. 8. 


er, want of provisions, and the inability of the Alerta td 
keep the sea, and prays to be dismissed. 


The evidence in the cause establishes the following 
facts. ‘That sometime in April, 1840, this privateer 
commanded by captain Batigne; and bearing a commis- 
sion from the French government, to make prizes on the 
high seas, entered the port of New Orleans. The cap- 
tain had with him a letter of instructions from his owner, 
directing him to deposit what money he might take as 
prize in the Bahk of New Orleans; to put into one of 
the ports as being in distress, and, in case he should hear 
of the capture of Gnadoloupe, he was to renew his crew 
for the purpose of conveying his prizes to France. Some- 
time in the course of the succeeding month, Batigne pre- 
sented two petitions to the collector of the port of New 
Orleans, stating that the L’Epine had been compelled by 
stress of weather to put into that port, and that he had 
necessarily incurred expenses for refitting and victual: 
ing the privateer, and for defending himself against 
criminal prosecution for. piracy to an amount — 
$5000, and praying for permission to énter and 
such part of his cargo, as would enable him to discharge 
that sum. He also applied to the collector, about, the 
same time for permission to purchase provisions for his 
crew amounting to thirty persons, on his intended voy- 
age to France, and intimated that. he should take with 
him about ten passengers, if permitted to do so ; but this 
permission being refused, he professed to relinquish hi# 
intention of taking passengers on board. 


Having obtained permission to putchase provisions, 
and to dispose of a part of his cargo, it appears that he 
paid off his crew; and sailed from New Orleans soon af- 
terwards with a crew of from fifty to sixty men compos- 
ed partly of persons obtained at New Orleans, and partly 
of those who had entered that port with him. With this 
force on board be went to sea, and soon afterwards fell 
in with the Alerta bound from Africa to the Havanna, 
Which, together with her cargo consisting of 170 slaves, 
he captured as prize of war, put a prize master on boards 
and ordered her to steer towards the Balize. On her 
passage, the Alerta suffered very considerably in a gale ; 
and her crew, together with the slaves on board, were 
much distressed for want of provisions, when she wasj 
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at the request of captain Batigne, visited and relieved by 
in Allen, and conducted safely to New Orleans, 
where he libelled the vessel and cargo for salvage. 


The Court below, upon the libel of the Spanish own- 
er, decreed restitution to the libellant of the ship and 
the 154 slaves left on board of ber by the privateer, sub- 
ject to all expenses for the support of the negroes, and 
such salvage as should be decreed by the Court together 
with costs of suit, and such damages as the Court should 


‘ thereafter decree. 


J. Woopwarp, for the Appellant, contended for the fo}- 
lowing points. 


4. That the authority to capture is complete and the 
capture in all respects legal and operative. 


2. That it does not appear that the equipment of the 
LV’ Epine was in violation of any law of the United States, 
or in such manner as to affect the prize in question. 


$. That there is errorin the decree of the Court be- 
low in decreeing restoration to the libellant, Blas Moran: 


4. That should it be the opinion of this Court that the 
lerta and cargo are not prize of war, the restoration 
should be subject to a salvage to the captors ; 


And submitted the case to the Court, upon the follow- 
ing written argument. 


In this case the Appellant will not controvert the jas 
tisdiction of the Court to enquire as to the commission 
or authority under which the privateer acted, but will 
content himself with shewiug that for all the purposes of 
this case the commission is regular. 


There are. no appearances which justify a presump- 
tion of fraud on the face of the commission. The Court 
will inspect it. 


The district Court agrees that if the case. stood om 
this point alorie it would be left to the foreign tribunal. 
The official signatures are proven. The commission be- 
VOL. IX. a6 
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ing thus established, this Court will not go into a queg. 
tion of regularity which may or may not.be material ac. . 
cording to the local usage in the French ports as. to issu- 
ing or using those commissions. . 


562 


It appears by the captain’s petition to the collector, 
which is sworn to, that he, the captain of the L’/Epine, 
was tried at New Orleans on this transaction as a pirate, 
and I think the presumption must be that he was acquit- 
ted. The validity of his commission must have been 
passed upon, on this trial, for if he acted without com- 
mission he was a pirate. He cannot be looked upon as 
a pirate, because he has acted openly under the authori- — 
ty of at least a regularly executed commission, and in full 
communion with the consul of his own nation at New 
Orleans. If not a pirate he was a legal captor as far as 
respects the commission. But it is said that the equip- 
ment of the L’Epine, by force of which she made the cap- 
ture, in question was contrary to the laws of the United 
States, and that therefore our Courts have a right to re- 
store the prize. The inference of law may be true, but 
the fact is not established. Indeed it might not be inde- 
corous to suppose, from a comparison of the testimony 
with the result in the Court below, that by possibility, 
clamor or prejudice, which too often insensibly intervene 
in such cases, had not been without their effect. The 
acting consul at New Orleans swears that the additional 
number of men went on board as passengers, that no 
money was paid to them and that if they were to have 
formed an augmentation of the crew he must have co-ope- 
rated. ‘The circumstances corroborate this fact, they 
were foreigners; they were emigrants. It does not ap- 
pear in any instance that a person was taken on board 
as an addition to the crew. There might have beena 
difference between the number reported and the number 
on board, but it is also true that there were some secret- 
ed on board unknown to the captain until he got to sea. 
This is not an unusual case with respect to such vessels. 
Bat the testimony shews the conduct of the captain to 
have been honorable on this point. If after leaving theju- 
risdiction of the United States any of those Frenchmen had 
entered into the service as foreigners, this is a crime per- 
sonal to themselves and which cannot affect the privateer 
or her prize, uplessby the captain’s original procurement, 
he knowing them to be American citizens. Would the evi- 
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- been effected without a violation of our laws, as the mo- 


- No enemy ships to prevent her entering the port. 
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dence, which the Court will of course read, be sufficient: THE 

to establish the penalties under the act of congress? If BRIG 
not, it will not be sufficient to establish the forfeiture of ALERTA 
vessel and cargo as against the captors whose possession & CARGO 
I consider firm under the capture. The whole conduct Ve 

of the captain has been in open day and under the ex- BLAS - 
press view of the collector. It must be presumed fair. | MORAN. 
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But it is said that the last entrance into the port of 
New Orleans was not. in good faith. It is said that by 
the letter of instructions, &c. the L’Epine had an origi- 
nal intént to go into New Orleans to deposit cash in the 
banks there. This intent. was contingent and remote 
and it does not appear that the contingency of getting 
cash had happened. But the original intent is immate- 
rial, provided the distress were the true and immediate 
cause. I need not refer the Court to authorities under 
the navigation laws of England to decide this point, but 
if desired they can be produced. This intent might have 


ney might have been sent in without the vessel. But 
this charge of original intent is contradicted by the fact, 
as the L’ Epine passed frequently with afair wind when she 
might have entered, and did not, but kept at broad captur- 
ing distance, 80 miles from the Balize although there were 


If the Court should be of opinion, contrary to the crude 
reasoning now submitted, that the Alertaand cargo ought 
of right to be restored, then it appears to me that the 
captors are entitled to salvage, and not Mr. Allen, the 
pilot, as a condition precedent to the restoration. The 
deposition of Allen himself will shew that when he, for the 
first time, boa the Alerta, she was within a day of Bar- 
rataria, had weathered the storm of the 26th, was riding 
in a calm sea at anchor, 12 feet water, and the crew 
amusing themselves in catching sea birds, and supplying 
themselves by salting them, of which they had several 
barrels. She had plenty of provisions at that time to 
carry herto Barrataria, and Allen states that she could 
have gotten there, but had a sform happened he should , 
not have liked to have risked himself in her. But as to 
the L’Epine she overtook the Alerta in actual distress 
after she had been recently cast on shore and greatly in- ’ 
jured, with but half a barrel of bread, half a barrel of pork, 
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cmp for 150 slaves and 12 other persons, and indeed the 
Beic L/’Epine, was visited by Mr. Martinez from the Alerta . 
ALERTA on account of this distress. The testimony shews that 
&carco shecould not have reached a harbor but for the aid from 
~. the L’Epine. Then unless the act of bringing in the 
pias Alerta were piratical, the L’Epine acted as humanely 
MoRAN. and as beneficialy to the owners in bringing in the Aler- 
ta as in any other case of salvage, : 







There was no argument on the part of the Appellee. 
March 10. Absent....Topp, J. 


Wasnincron, J. delivered the opinion of the Court 
as follows : 





The only question for the consideration of this Court 
is, whether the Court below had jurisdiction of this cause 
for the purpose of restoring the property to the Libel- 
lant ? The jurisdiction is asserted upon two grounds. 


4. That the force of the privateer, by means whereof 
this capture was made, had been increased at New Or- 
leans, contrary to the laws and in violation of the néu- 
trality of the United States. . 

2. That the commission of this privateer had expired 
before the capture was made, 


As this Court is satisfied with the sentence of the 
Court below upon the first ground of jurisdiction, the 
opinion will be confined to that point. The general 
rule is undeniable, that the trial of captures made on the 
high seas, jure belli, by a duly commissipned vessel of 
war, whether from an enemy or a neutral, belongs ex- 
clusively to the Courts of that nation to which the captor 
belongs. To thig rule there are exceptions which are 
as firmly established as the rule itself. If the capture be 
made within the territorial limits of a neutral ' ! 
into which the prize is brought, or by a privateer w . 
had been illegally equipped in such neutral country, the 
prize Courts of such neutral country not only possess 
the power, bat it is their duty to restore the property 80 
illegally captured to the owner.’ This is necessary t® 
the vindication of their own neutrality. 
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A neutral nation may; if so disposed, withouta breach Ts 
of her neutral character, grant permission to both belli- BRIG 
gerents to equip their vessels of war within her territo- ALERTA 
ry. But without such permission the subjects of such & carce 
belligerent powers have no right to equip vessels of war, _—v. 
or to ag or augment their force, either with arms BLAS 
or with then, within the territory of such neutral nation. MORAN. 
Such unauthorized acts violate her sovereignty and her 
rights as a neutral. All captures made by means of 
such equipments are illegal in relation to such nation, 
and it is competent to her Courts to punish the offenders, 
and, in case the prizes taken by her are brought infra 
presidia, to order them to be restored. 
































These principles are believed to be fully warranted by 
the general law of nations, by the decisions of the Courts 
of this country, and by the laws of the United States. 
By the act of June, 1794, the enlisting, within the terri- 
tory of the U. States, persons to serve as soldiers and ma- 
rines on board of any vessel of war or privateer in the ser- 
vice of any foreign state, with the exception of the subjects 
of such foreign state transiently within the United States; 
the fitting out and arming any vessel in the service of 
a foreign prince or state at war with any other nation 
which is at peace with the United States; and the in- 
creasing or augmenting the force of any armed vessel of 
war in such foreign service, by adding to the number of 
her guns, and the like; are-declared to be offences against 
the United States, and are punishable by fine and im- 
prisonment ; and the 7th section of the law provides for a 
the detention of all such vessels as have been. so fitted 
out, or as have so increased or augmented their force, 
together with such prizes as they may have made, in 
order to the execution of the prohibitions and penalties 
prescribed by that act, and to the restoring of such prizes 
in cases where restoration shall have been adjudged. 


Thus, if there were any doubt as to the rule of the 
law of nations upon this subject, the illegality of equip- 
ping a foreign vessel of war within the territory of the 
United States, is declared by the above law; and the 
power and duty of the proper Courts of the United 
States, to restore the prizes made in violation of that law, 
#8 clearly recognized, , 
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But it is insisted for the claimant in this case, that the 


‘ persons taken on board at New Orleans by the captain: 


of the*privateer, formed no part of the crew at the time 
the privateer left that port, but that they were received 
merely as passengers; that they were emigrants from 
other nations, and not citizens of the United States; and 
that their subsequent change of character from 
to crew, cannot attach any crime to the captain of the 
privateer under the laws of the United States, or affect 
his right to the prizes which he might afterwards make 
on the high seas. , setre 
This argument is unsupported by the facts proved in 
the cause. It appears that capt. Batigne proposed, in 
the first instance to the collector of the port of New Of- 
leans, to take on board ten passengers for France, pro- 
vided he should be permitted to do so, and that he after- 
wards stated to the collector that as there was some diffi- 
culty in obtaining such permission he should decline ta- 
king them. But what places this subject beyond all 
doubt is, that it appears from some of the ship’s papers 
of the privateer that advances were made to these alleg- 
ed passengers with a deduction of 3 per cent. for the ma- 
rine invalids agreeably to the ordinances of France, and 
the role d’ equipage contains the number of prize shares 
opposite to their names. ‘These facts, being unexplain- 
ed by any testimony in the cause which deserves tobe 
respected, leave no doubt that the persons taken on 
board at New Orleans were engaged originally as an 
addition to the crew of the privateer. Some of the per- 
sons so enlisted are proved to be native citizens ;- others 
were residents domiciled in New Orleans, some with and 
others without families; and others again were slaves 
belonging to the citizens of that place, who appear to have 
been sedaced from the service of their masters, It is 
quite immaterial whether the persons so enlisted were 
native American citizens or foreigners domiciled with- 
in the United States; since neither the law of na- 
tions nor the act of congress recognizes any distinction 
except in respect to subjects of the state in whose service 
they are so enlisted, transiently within the United 8tates ; 
and it may well be doubted whether this exception in the 


‘act of congress was not virtually repealed by the non- 





intercourse law. But it appears that some of these pers 
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gons were emigrants from Cuba, and were, at that time, THE 
residing and domiciled in New Orleans. BRIG 
" ALERTA 

It is next contended on behalf of the Claimant, that,in & carco 
case the Court should affirm the decree directing resti- VU. : 
tution, it ought to be done upon the condition of the Li- BLas 
bellant paying salvage, not to the captain of the gun- MORAN. 
boat who furnished the Alerta with provisions.and con- 
ducted her to New Orleans, but to the privateer. 











—- 





This claim is entirely inadmissible. Salvage is ‘allow- 
ed as a reward for the meritorious conduct of the salvor, 
and in consideration of a benefit conferred on the per- 
son whose property he has saved. What are the pre- 
tensions of captain Batigne to the reward he claims? 
He fits out his vessel at New Orleans in contravention 
of the law of nations and of the United States; and find- 
ing on the high seas a vessel and cargo, belonging to the 
subjects of anation at peace with the United States, with- 
in a short distance of the Havanna, her port of destina- 
tion, he employs the force thus illegally taken on board 
to make prize of both vessel and cargo, and taking her 
out of her course, he cogducts her towards the Balize, 
near to which she is found by captain Allen in distress 
in consequence of a severe gale, to which she had been ex- 
posed, and of the want of provisions. Her wants being 
relieved by that officer, he conducted her in safety to 
New Orleans. Nothing could be more remote from the 
intentions of the captain of the privateer than to render 
a service to this ship and hercargo. So far fromrit, he 
committed an unwarrantable Spoliation of the cargo by 
selling fourteen of the slaves, part thereof, to an Ameri- 
can whom he met at sea ; and he most certainly intended 
to have smuggled the residue of the slaves into Grand 
Terre or some other part of the coast, and there to have 
disposed of them. It would ill become any Court of 
justice, and much less an American Court, to bestow a 
reward on a person who had thus violated the laws of 
the United States in one instance, and meditated a vio- 
lation of them in another: and it would be still worse to 
give such reward at the expense of the injured Spaniard, 


Upon the whole, it is the opinion of this Court that 
the sentence appealed from ought to be affirmed with 
costs. 
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Fae we: Absent....Tonp, J. 








In order to THIS casé was-continued from last term, for furthér 

septure, some Proof, (See ante, vol. 8, p. #56) and was now submitted, 

act should be upon the further proof produced, without argument, 

done indicative 

of an intention WAsuING@TON, J. delivered the opinion of the Court 

retainasprize; ag follows : 

it is sufficient if 

such intention 

is fairly tobe This case comes before the Court upon an order for 

inerred from further proof, made at the last session in relation to the 

the captor. Validity of the alledged capture of this vessel. The 
master, the mate and two of the seamen of the Grotias, 
in answer to some of the standing interrogatories, swore, 
that they did not consider the ship to have been seized 
as prize, and that the young man who was put on board 
by Odiorne, the captain of the privateer, was received 
and considered as a passenger during the residue of the 
voyage. The deposition of Very, the alleged prize- 
master, was taken and read in the Court below, in which 
he swore that he was present at the capture ; that Sheale, 
the master of the Grotius, was ordered to go on board’ 
the privateer with his papers, and that he, Very, was 
directed by captain Odiorne, in the presence of Sheafey 
to go with the prize, as prize-master, and to permit thé 
captain of the Grotius to keep possession of the ship’s 
papers and to navigate her into port. That he accord- 
ingly went on board as prize-master taking with hima 
copy of the privateers commission and also written in- 
structions from captain Odiorne for his own conduct. 


The deposition of Very, though irregularly taken in 
that stage of the cause, was nevertheless calculated to 
weaken the preparatory evidence in relation to thiscon- 
tested fact, and to poiut out the propriety of a further in- © 
vestigation. The evidence of this witness lost much of 
its weight from the circumstance that his letter of in- 
structions was not annexed to his deposition, or made 
an exhibit in the cause. ‘It was proper that this omis- 
sion sl-ould besupplied by the captors, if it could be dones 
and that they should have an oppertunity fo fortify the 
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evidence of Very, if in their power tp do so. For these » 


reasons the order for further proof, was extended as 
well to the captors as.te the Claimants. Under this or- 
der the captors have exhibited an attested copy of the 
written instructions to ‘Very, bearing date the 29th of 
July, 1813. They inform him that he is put on board 
the Grotius and direct him to proceed in the ship, and, 
on his arrival, to report himself to the agent of the pri- 
vateer who would take such measures as he might deem 
necessary ; that he is not to take charge of the vessel, 
but is to allow the captain to take her into any port in 
the United States he might see fit. ‘The authenticity of 
this paper is ascertained by the affidavit of the prize 
agent of the privateer, in which he swears that the origi- 
nal was delivered to him by Very, on his arrival, as 
containing his orders, and that it has remained ever 
since in his possession. ‘The deposition of Very has 
not been taken under the order for further proof, but 
the omission is accounted for by the prize agent, who, 
in his affidavit, swears that Very was captured on a sub- 
sequent voyage, and had not since returned to the Uni- 
ted States. Under these circumstances the Court feels 
no difficulty in receiving his deposition originally taken 
inthe Court below. In addition to the letter of instruc- 
tions to Very, the collector of the port of Portsmouth 
has furnished an extract from the journal of the priva- 
teer, kept on that cruize, which states « that on the 30th 
«of July, 1813, the Grotius was boarded, and after an 
“ examination of her papers, a prize-master was put on 
«board of her, and she was ordered to the first port in 
“the United States.” - 


This documentary evidence is further supported by 
the deposition of Mr. Wardwell, the surgeon of the pri- 
vateer, who swears that captain Odiorne informed the 
master of the Grotius, after he had come on board, that 
he should make out a copy of his commission and should 


' put a prize-master on board, to whom he should give 


orders to suffer captain Sheafe to conduct his ship into 
any port of the United States he should think fit ; that 
he would be farther instructed to report to the custom 
house on his arrival, and to inform the agent of the pri- 
vateer of his ‘arrival. That a prize-master, named 
Very, was accordingly placed on board, with instructions 
and acopy of the commission. This witness being ex- 
VOL. 1X. 47 
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tH® amined ds touching his interest in this cause, swears 
crofius, that he has none, having for a valuable consideration 
SHEAFE, assigned all his interest in the prize to the owners of 
masTer. the privateer. The only evidence given by the Clai- 
— mants under the order for further proof is the deposition 

of John de Forest and the affidavit of captain Sheafe, . 
which corresponds with his answers to the standing m- 
terrogatories ; and in addition thereto he contradicts 
the material parts of Wardwell’s testimony. De For- 
rest was a passenger on board of the Grotius, and he 
swears that Very exercised no authority whatsoever on 
board that ship, but was considered and treated asa 

passenger. 


Upon this evidence and the answers to the standing inter- 
rogatories, the cause is now to be decided ; and the only 
question is whether the grotius was in fact seized as 
prize of war. When the facts are ascertained there can 
be very little doubt what constitutes in law a valid 
seizure as prize. It is clear that some act should be 
done indicative of an intention to seize and to retain as 
prize ; and it is always sufficient if such intention is 
fairly to be inferred from the conduct of the captor. 
Now in this case, the evidence of Very and of Ward 
well, proving that captain Sheafe was distinctly inform- 
ed that his ship would be sent in as prize, is corrobora- 
ted by the written instructions to the former, which he 
delivered, on his arrival, to the prize agent, and by the 
journal of the privateer, both of which documents cor- 
respond with the evidence of those witnesses. The for- 
mer of these documents, written atthe time when Very. 
was appointed the prize-master as he states, imports a 
clear declaration of the intention of captain O liorne, 
and having been deposited, with the prize agent imme- 
diately on the arrival of the Grotius, it cannot be pre- 
sumed to have been fabricated to serve the purpose for 
which it is now used. 


Although the instructions do not call Very prize-mas- 
ter by name, yet they contain other equivalent expres- 
sions; for if he was put on board merely as a passen- 
ger, what had he to do with reporting the vessel, on her 
arrival to the collector, and particularly to the prize 
agent ? , 
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The evidence then on the part of the captor would be THz 
quite sufficient to establish the fact of a valid capture if Gror1ws, 
it stood uncontradicted. The only positive evidence sunaFE, 
against it, is the deposition of Sheafe, which is.in direct masTER. 
opposition to that of Wardwell and Very. He swears ——_—-—~ 
that Odiorne represented himself in the first instance as 
the commander of a British privateer, and as such 
threatened to put a prize-master on board and send him 
into Halifax, That he afterwards avowed his real cha- 
racter, after which he never spoke of putting a prize- 
master on board, but merely requested him to receive 
Very asa passenger. He says that the first conversation 
when Odiorne spoke of putting a prize-master on board 
took place in the cabbin when Wardwell was present ; 
that the latter conversation was on deck when he was 
not present. 


Wardwell is equally positive. He swears that after 
captain Odiorne had disclosed his real. character, he 
told Sheafe that he should put a prize-master on board, 
and send him into any port in the United States he might 
chuse, adding that he might as: well be prize to the pri- 
vateer as be seized by the government of the United 
States on his arrival; to which captain Sheafe assented. 
He further swears that captain Odiorne informed the 
captain of the Grotius, that he should direct the prize- 
master to report himself to the custom house, and to the 
prize-agent. In point of credit these witnesses appear to 
be equal, neither of them having any personal interest in 
the dispute. But Wardwell is fully supported by Very 
and their united testimony receives considerable aid 
from the instructions, and from the journal of the priva- 
teer. ‘They are also supported in some degree by the 
answer of Chambers, one of the crew of the Grotius, to 
one of the standing interrogatories, in which he states 
that Very, the day after his coming on board of. that 
ship, declared that he was put on board as prize-master. 
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The evidence of the mate, of de Forest, and of Prince, 
is entitled to very little weight, because the two former 
did not go on board of the privateer, and the latter, al- 
though he did accompany captain Sheafe to the priva- 
teer, does not pretend that he heard any conversation 
between him and captain Odiorne; and being a common 
seamen it is unlikely that he should have been admitted 
into their company. The evidence of these persons as 
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THE | to the unassuming conduct of Very whilst on board the . 


GroTivus, Grotius, from which they inferred that he was there 
SHEAFE; merely as a passenger, is entirely consistent with the 
MASTER. arrangement proved ta have been made on board of the 


———-—— privateer that he was not to interfere in the navigation) ' 


of the vessel. 


Upon the whole it is the opinion of a majority of the 
Court that the validity of the capture of the Grotius ag. 
prize of war is sufficiently established by the evidence, 
and the captain having acquiesced in the subsequent ar. 
rangement as to the mode of sending in the vessel, she 


ought to have been condemned to the use of the captors, 


The decree of the Circuit Court condemning the ship 
Grotius, &c. to the United States is reversed; and the 
Court proceeding to give such decree as the said Circuit 
Court ought have given, it is further decreed and order- 


ed that the said ship be condemned as lawful prize to: 


the captors. 











1815. GETTINGS v: BURCH’S ApMinisTRaTIx, 
Feb. 22d: 








Absent....Topp, J. 
= Orphan's THIS was an appeal from the sentence of the Cir- 
Court for the cuit Court for the district of Columbia, aflirming that of 
Washlogton ,, the Orphan’s Court for the county of Washington. 
the district of 
Columbia to On the 43th of February, 1813, the Appellee, Jane 
against the an. Burch, filed in the Orphan’s Court a petition or libel 
swer of a De- setting forth that by an order of that Court on the 14th 
fondant, if the of June, 1805, the property of the deceased in her hands 
been denied by Was delivered to the Appellant who had become one of 
oad ethene pa her sureties in the administration bond in the year1808, 
no evidence in 2nd who obteined an order of that Court to sell the 
the cccording same. ‘That he had made no return of sales, nor ren- 
that answer’ dered any account of his proceedings, but still has the 

property in his possession, consisting of a negro woman 
and her four children; and praying that the property 
may be re-delivered to her, she having been appointed 


guardian of the infant children of the deceased, and be- 
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ing ready to give good security to indemnify the Appel- GETTINGs 
Jant against his responsibility on’ her administration . 
pond, and to pay him any monies he may have paid on BURCH. 
her account as administratix. a 


- 


BSSes 


A citation having been issued, the Appellant appeared 
and filed his answer, in which he says that in pursuance 
of the order of the Court he duly sold the property, and 
is ready to account for the proceeds. 


It does not appear by the record that any formal re- 
plication in writing was filed to this answer; and that 
circumstance seems to have passed unnoticed in the 
Courts below, and the cause was tried without any ob- 
jection having been made on that ground. 


Upon the trial of the cause in the Orphan’s Court the 
judge ordered and decreed that the Appellant should de- 
liver up the property to the Appellee, upon her paying 
him certain sums of money which he had paid fof her 
as administratrix. ‘The record does not show what evi- ' 
dence was before the Orphan’s Coart respecting the sale 
of the property by Gettings. 


Stress Sa tPba . 


Upon the appeal to the Circuit Court, the sentence of 
the Orphan’s Court was affirmed. 


The case was argued by Jongs, for the Appellant, and 
by F. S. Key, for the Appellee, in the absence of the re- 
porter. 


27 


February 23d. Absent....Tonp, J. 


Marsnatt, Ch. J. ordered the following decree to be 
enrolled : 


. This cause came on to be heard on the transcript of 
the record of the proceedings of the Orphan’s Court for 
the county of Washington, and of the Circuit Court for 
the said county, and was argued by counsel. - On con- 
sideration whereof, it is the opinion of this Court that 
the decree of the Orphan’s Court for the county of 
Washington, ordering the said Kenzy Gettings to deli- 
ver to the said Jane Burch, as administratrix of Jesse 
Burch, deceased, the slaves in the said decree mention- 
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GETTINGs ed, when the petitioner had not by replication denied 
”. the answer of the Defendant, in which he states a sale 
BurcH, of the said slaves in pursuance of an order of the said 
—-—— Orphan’s Court, and without receiving any evidence 
that the said slaves were not sold, or that they remain 

still in possession of the said Defendant, is erroneous, 

and that the decree of the Circuit Court, affirming the 

same, is also erroneous; and that the said decree of af- 

firmance ought to be reversed and annulled, and ‘the 

cause remanded to the said Circuit Court with direc- 

tions to reverse the said decree of the said Orphan’s 

Court, and to remand the cause to the said Court that 

further proceedings may be had therein according to 

law. All which ig ordered and decreed accordingly, , 








1815. 
THE UNITED STATES 


Tv. 


BRYAN AND WOODCOCK, 
(Garnishees of Hendrickson. ) 


March 10th. 








Absent.... ToDD; J. 


The 5th see- ERROR to the Circuit Court for the district of 


tien of the act are ' 
of the 3d of Delaw ‘ 


March, 1797, 


giving a priori- This was an attachment of the effects of Hendrick- 


f ‘ . . . 
othe Vea Son, a bankrupt, in the hands of his assignees, Bryan 


States out of and Woodcock. 

the effeets of , 
their debtors, . 

did not apply Hendrickson was surety for George Bush, late col- 


ot ggg lector of the customs at Wilmington, in an official bond 
passing of that dated in 1794. Bush died on the 2d of February, 4797; 
set, although By an adjustment of his accounts at the treasury 10 
was notadjest. 2801, it appeared that the balance against him was 
ed at the trea- A 3,453 06. 

sary until after 

the act was 


passed. In the Court below it was agreed that the case should 
depend on the question, «« Whether, under the 5th sec- 
«tion of the act of congress of March the 3d, 1797, the 











«¢ United States are entitled to satisfaction of their de- - 
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mand out of the effects of the bankrupt Hendrickson, v. sTaTEs 
#in the hands of the garnishees, as assignees of the v. 
«bankrupt, prior to the claims, or any part of them, of BRYAN 
| «other creditors of the said bankrupt being satisfied?” & weop- 
COCK. 
The judgment in the Court below was against the ——-—— 
United States, and they brought their writ of error. — 


Weis, for the Defendants in error. 


In respect to the priority supposed to be established 
by this act, if it be considered as applying to this case, it 
will be a priority set up, if not by an “ex post facto 
law,” by a retrospective law. 


Bof FRSC SS ase 


~F 


Two questions here present themselves for considera- 
tion. 


4. Was congress competent to enact such a retrospec- 
tive law ? 


2. Has such a law been enatted—is the act of the 3d 
of March, 1797, retrospective ?. 


First enquiry. Was congress competent to enact 
such a retrospective law? 


t of It has never yet been contended that these prioritics 
; rest, for support, upon any ancient and royal ground 

_ 9 of prerogative. Our constitution is a government of 

‘ick- definite, delegated authority : and the powers not given, 
ryan belong to the people, not only by clear and unavoidable 
inference, but by positive and express reservation. No 

. attempt has yet been made in any of the Courts of the 
col- -§ United States, to set up this claim, upon the ground of 

bond prerogative. Congress have considered it as not rest- 
797; ing upon that ground; or they would have deemed it 
y in unnecessary, to make statutary provisions upon the sub- 
was ject. It has been decided, that they have the power to 

establish a fair priority, in behalf of the government. 
They have the power to impose and collect taxes ; and 
ould it is certainly their duty to provide for their faithful col- 
. se0- lection and payment into the public treasury. A fair 
, the priority has been considered, if not absolutely <* neces- 
rde- 9 sary,” at least, « conducive” to this end; and the power 
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u. sTaTEs to establish it, consequently given expressly, by. the. 
~. clause in the’ constitution, emphatically termed the . 
BRYAN ‘sweeping Clause.” ’ 
& woop- na 
COCK. Had the constitution omitted this clause, still, it would 
——--——— seem, for the fair and legitimate execution of the pow- 
ers expressly delegated, that there would be, from necessi- 
ty, conferred the right to exercise any means, for. that 
purpose, that were «proper and necessary.” To. give 
body and substance to this abstract right ; to bring thig 
latent power into light, and to demonstrate its existehee, 
as well as its proper form and proportion; to show, it, 
in the constitution, to the eye, what it is in perfect.rea- 
son, it is declared that congress-shall have power ‘fg 
make all laws,” not that they, in their good pleasure, 
with a discretion that acknowledges neither guide nor 
restraint, not to make any, and every sort of law they 
may chuse, in furtherance of any special power, but only 
those ** which shall be NECESSARY and PROPER for 
ung into execution the foregoing powers vested, by thiscon- 
stitution, in the government of the United States, or in ang- 
department, or officer thereof,” ... ! 


An act which cannot be traced up to any original, 
nor yet to this secondary power, in the constitution, : 
proceeds not from it, and, of course, partakes not of the 
character of law. An act declaring itself to have pro-. 
ceeded from the secondary power, which shall be mani- 
festly improper and unnecessary, or either, cannot have 
emanated from that power; and is both a stranger,and 
an enemy to the constitution. . 


The limitation upon the secondary power was, OPi- 
ginally, of a more striking and imposing character than _ 
it ngw appears, since the adoption of the amendments. 
to the constitution. Most, if not all, of the high and 
important privileges, fenced about by those amendments, 
owed their security and protection, previous to, the 
adoption of these amendments, to these two talismanic 
words, if I may use the term. Without some restraint 
imposed upon this secondary power, most probably the 
means to effect a lawful purpose would have been what 
congress pleased to make them. An unlimited power 
over the means of accomplishing a proper end, wo 
have been as terribly pernicious in politics as in 
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the 9 4 would have been not ever a new mode of despotism. v. STATES 
the . 7 . Nothing in. the constitation could haye stayed its mons. _—v. 
: trous course. It.might, and probably would have crush- BRYAN | 
. $8! ed beneath it, in its destructive progress, every atom of & woop- 
ould civil and religious liberty. cocK. 
Ow- cnceman ocintitin 
‘88i- And, further, it cannot escape our observation that 
that the people, in their provident care of themselves, have 
give establishéd certain criterions, by which the propriety and | 
this necessity of measures shall be tested. I refer tothe pre- 
hee, amble of the constitution, where the moving causes—the 
rit, great motives of establishing this government, are set 
rea, out ; and placed, as‘it were, for guards and sentinels at 
“to its very threshold. | 
ure, 
nor As there was, originally, no express provision in the 
they _ constitution destined to protect the privileges which aré 
only now so sedulously guarded by the amendments, so is 
Wry- tere still none to be found to forbid the enactment, by 
COM _ congress, of laws impairing the obligation of contracts, 
} ang or those that are retrospective. To pass the former 
would not be « proper,” because it would be to travel a 
Mm =A of error, which the people have positively forbid- 
inal, their own gtate governments to use. It would not 
Lion, | be “ proper,” because it would overturn instead of «es- 
f the tablishing justice: it would be to frustrate in place of 
pro. moting one of the first great objects of the people in 
nani- rming this goverment. 
have “et 
* and As to retrospective laws we learn, in our reports, from 
an authority which has always been, and I trust will 
‘ long continue to be, respected in this Court and in this 
dil Country, that an earnest, but unsuccessful attempt was 
than. made in the convention to prohibit, expressly, to con- 
nents tang the éxercise of the power to pass retrospective 
and ws, as well as ea post facto laws. We afte not, how- 
ents, ever, to conclude, from the failure of the attempt to ea- 
» the pressly inhibit the exercise of this power, that it was 
nan délégzated to congress by letter or implication. The 
raint convention evidently departed, with reluctance, from 


y the ‘tie great and noble theory of government which they 
what kept so steadily.before them. ‘The whole stock of pow- 
er, they kney, was in the hands of the people—it all , ° 
belonged to them. Their business was not to specify 
What they kept for themselves, but to particularize what 
VOL. IX. 48 ; 








U. STATES they surrender in trust, for their benefit, to the 


v. 
BRYAN 

& woop- 
COCK. 
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ment. It is true they sometimes. departed 

rule; as they did when they prohibited the 

by congress, of ex post facto laws. ‘They stepped 

the coursé which, with such wisdom, they prescri 
themselves, not so much to guard against the exerci 

a power which they then expressly (as they would 

out it, have almost as clearly) withheld, as to 

upon a point of the highest interest and feeling, the mig. 
conceptions of ignorance ; and to quiet the apprehem. 
sions and suspicions of fear and jealousy. ‘The 

to pass retrospective laws, then, is neither ¢ 

given, nor expressly withheld. ‘When such acts ape, 
therefore, passed by congress, they must derive. their 
authority from being « proper and necessary” means to 
the exercise of some other power expressly given. Some 
such laws, in given cases, it is not denied, may be: com 
prised by this definition ; and be fairly regarded as em 
tirely constitutional. It is, notwithstanding, contended. 
that these must always be considered as cases of 


tion, proving the general rule, that retrospective acts © 


are not « necessary and proper” means to give due ef 
fect to the powers vested « in the government, orin any 
department or officer thereof.” Lf congress, thus: cle 


thed with every power that ought to be desired, with 


abundant means for a wise and provident government, 
should fall into the mistakes of short-sighted many they 
must, like him, pay the forfeit of error, and the priceof 
experience. It cannot be «¢ necessary and proper,” nor 
will it * establish justice,” to transfer to others the com 
sequences of their own improvidence. Such, the De- 
fendants in this case, contend would virtually be the el 
fect of retrospective liens and priorities, in favor of the 
government, and at the expense of the citizen. ‘The exe 
ercise of such a power would overturn all the rules by. 
which men are governed in calculating the chances of 
safety, and in estimating the risks of danger, when they 
give credit to each other. T'o set up such liens and:pri- 
orities would not be « proper,” because it would impair 
the obligation of contracts between citizen.and citizen, 
by rendering unavailing the means of ensuring theirex+ 
ecution. - It would not be « proper,” because it would 
be lessening the security for private « property,” if net, 
taking it away by undue « process” of law. [tis true 


that the creditor, who does not obtain security: for the 


em swmweboeceemeeaoanrca So recs 
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payment of his debt, cannot escape the lawful conse- v. stares 
quence of a subsequent act of his debtor., His depen- —-v, 
dence for-safety, in this respect, is placed upon his pryan 
knowledge of the character of his debtor, and upon his & woon- 
own vigilance. But, most assuredly, he ought to have cock. — 
full reasen to rely that the character of any concern in ——-—— 
which his debtor has been already engaged, will not be 
changed by matter of subsequent enactments so as to én- 
hance his risk of danger beyond what it was when the 
debt was contracted. Such a mode of legislation, I re- 
oe would violate and not «establish justice :” by en- 
ing confidence between man and man,,it would re- 

tard instead of « promoting the general welfare:” it 
would « impair the obligation of contracts:” it would 

, be virtually taking ‘away private « property” without 
“due process of law.” An act, then, producing any of 
these effects could not have been «<< necessary and pro- 
per;” and is not warranted by the constitution: and, 
of course, the Plaintiffs in this case are not * entitled’ 
(to use the expression in the stated case) te the satisfac- 

" tion they claim under it. — ) 


- 2. The Defendants are-next to enquire whether such | 
alaw has been passed: whether the ‘5th section of the 
act of the sd of March, 1797, is retrospective? 


If there be any doubt whether it was the intention of 
congress to give to this act a retrospective effect, every 
objection which can be fairly urged against its constitu- 
tionality will incline the Coart to such a construction as 
will rescue it from that imputation. The Defendants 
insist that it was not intended to have this effect. 


Until this law was passed there was no other in force 
securing to the United States priority of payment, ex- 
cept in cases of custom house bonds for duties. 


The first act giving this priority was passed on the 
‘ Sist of July, 1789, (4 vol. p. 47) and is confined to the 
ease of custom house bonds. The 2tst section of that 
act provides that, « In all cases of insolwency, or where 
‘any estate in the hands of executors or administrators 
+ shall be insufficient to pay all the debis due from the de- 
“ceased, the debt due to the United States ON ANY SUCH 
“Bonn, (i. e. for the payment of duties) shall be first 
“ satisfied.” 
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v.sTATES The next law, giving priority to the United Sta Te 


is that of the 4th of August, 1790, (4 vol. p..224,) 


45th section is in these words: “ That where any. be 7 
« for the payment bf duties shall not be satisfied on the day. . 


‘it became due, the collector shall forthwith cause a Prose. 


- « cution to be commenced for the recovery of the money - 
Court. 


«thereon, by action or suit at law, in the 
“ having cognizance thereof; and in all cases of insoboen«. 


«ey, or where any estate in the hands of executors orad- 


ad. 
«« ministrators shall be insufficient to pay all the debts due 
«from the deceased, the debt due to the United States, om. 
« ANY SUCH BOND,” (i..e. for the payment of duti 
ss shall be first satisfied.” 


Nor does the act of the 2d of May, 4792, (2 vol-p 
78) create this priority. The 18th section refers,te 


bonds given « for duties on goods, wares and merchage — 


dize imported.” It transfers the priority of the, United 
States.to the surety, or his representatives, upon. pay- 
ment of the debt on such bond. The extension, by this 
section, of the cases of insolvency mentioned in the 45th 
section of the act of 4th August, 1790, applies only t 
the subject matter of that section, which were bonds for: 


duties. The same was the subject matter of this-sete 


tion. . Le 


If, upon any other bonds than custom house bonds, # 
priority had been secured to the United States, why.wag 
not a transfer of that priority provided for in behalfaf 
the surety, or his representatives, who paid the bondy a9 
well as in the case of bonds for duties ? 


pat, 


After the law of sd of March, 1797, establishing @ 


general priority in cases of subsequently contracted: ~ 
.debts, the proyisions on this head in subsequent, acts 


assume a corresponding character. Thus in the act of 
the 2d of March, 1799, section 65, (4 vol. p. 516) the 
provisions are co-extensive with the then established 


priority. The first member of this section continues 
the priority in respect to bonds for duties. _ It re-enacts) 


in the same words the 45th section of the act of 17905: 
(4 vol. p. 224) giving that priority. ‘The next member, 
of this section is general, and declares the liability,,of 
the representatives of a debtor if they pay any debt im 
preference ¢ to the debt or debts due to the United Stales’® 
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Here arc no words like those used in the acts of 41789 vu. sTATES 

and 1790, aboye referred to, to limit and restrain the =v. 

meaning to any particular « bond” or debts. . Their li- BRYAN 

ability commences upon the payment of any debt in pre- '& woon- 
~ ference * to the debt or debts due to the United States.’ cock. 

‘Phe first proviso of this section respects bail. The se- ——-——- 

cond proviso :nakes a general regulation in behalf of 

sureties, or their representatives, who pay the debt due 

tothe United States upon any bond «for duties on 

s, wares or merchandize imported, or other. 

ty;”’ and the cases of insolvency, in this act mentioned, 

are declared to extend to the cases. of assignment, at- 

tachment and bankruptcy. 


That there was not given to the United States, the 
priority, except in cases of custom house bonds, -until 
the act of 1797 was passed, was conceded by their. coun- 
selin the case of Fisher and Blight, (2 Cranch, 362. ) 


The 5th section of the act of the 3d of March, 1797; 
referred to. by the agreement of the parties in this suit, 
as before mentioned, is in the following words: «+ That 
“where any revenue officer, or other person hereafter be- 
«coming indebted to the United States by bond or other- 
«wise, shall become insolvent, or where the estate of any 
“deceased debtor, in the hands of executors or administra- 
tors, shall be insufficient te pay all the debts due from the 
“deceased, the debt due to the United States shall be first 
“satisfied; and the priority hereby established shall be 
“deemed to eatend as well to cases in which a debtor, not 
“having sufficient property to pay all his debts, shall make 
“a voluntary assignment thereof, or in which the estate 
“and effects of an absconding, concealed, or absent debtor 
“shall be attached by process of law, as to cases in which, 
“an act of legal bankruptcy shall be committed.” 
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The Defendants insist that there is error in the punc- 
tuation of this seetion; and that it ought to be read 
with a comma at the end of the second line (of the print- 
ed section) between the words « person” and ¢¢ hereaf- 
ter.” It would then read « That when any revenue 
cer, or other person, hereafter becoming indebted,” &c. 
The section thus pointed will establish for the United 

- States a priority in case of subsequently created debts, 
where, 4. The debtor is insolvent. 2. Where he makes 
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¥. STATES a voluntary assignment of. his effects, not sufti. 
v cient to pay all his.debts, 3. Where an, 

Beyan shall issue against the effects of an absent, 
& woon- or concealed debtor. 4 Where the debtor shall ; 
cock. anactof legal bankruptcy. 5. Where his effectsy imigh 

——-—— hands of executors or administrators, shall not be 
cient for the payment of all his debts. Without: 
latter provision, it has always been apprehended:that 
the declared priority in cases of insolyency would not 
bind executors and administrators: and it has uniform. 
ly been introduced to create in that case, not a) 
but only an equal priority. ‘here can be no reason 
supposing (notwithstanding the general words of, 
member of the section, respecting executors and admin. 
istrators) that it was intended to extend the priority jin 
this case to debts previously, as well as subsequently one 
ated. The subject matter of the section, with the puree 
tuation we contend for, must be considered a provision 
for debts subsequently contracted. To understand its 
subject matter, other than is here insisted upon, ‘isto 
suppose the establishment of different priorities, without 
any reasonable motive or inducement for discrimination, 
In such case the general (retrospective, as well as pres. 
pective) priority would apply to the case of a reyémit, 
officer, to the case of a deceased debtor, and to the case 
of voluntary assignment, attachment and bankruptey, 
‘The limited (or prospective) priority would extend only, 
to cases of persons (other than revenue officers) becoms 
ing insolvent.. Why this distinction between the insol-’ 
vent and the other debtors? And, in this view of; the 
subject, what meaning is to be attached to these words, 
‘and the priority hereby established, shall be deemed 
to extend,” &c.? According to the construction, which 
we oppose, the priority established by the previous part 
of the section was general as it respects revenue offi- 
cers, and executors and administrators ; and limited a6 
it respects other persons. Hf it had been the intention 
of the legislature to establish different priorities, they 
would have negatived, by their expressions, the indi 

viduality of the priority: most probably they would 
have said, in place of the words they have used, “and 
the priorities hereby respectively established.” Then if 

a “ revenue officer” assigned, if his effects were attach- 

ed as those of “an absent, concealed or absconding 
debtor,” or if he committed «a legal act of bankrupt- 
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oyy” a general priority would attach. If any other U.sTaTEs 
person” came within this description, a lrmited priority —v. 
would attach. BRYAN 
' ' & woon- 
But there is a still greater obstacle to remove before coeK. 
the construction of the Plaimtiffs can prevail. It would ——-—— 
make a distinction, without reason, between «revenue 
officers’ and custom house officers; and, indeed, be- 
tween “ revenue oflicers” and al) other nominal agents 
ofthe government, whether accountable by bond or 
otherwise. A general priority would attach incase of 
a# revenue officer” only ; and a limited priority in case 
ofother receivers of the public money. 


dt cannot be said that “revenue officers” comprise 
custom house officers. It is very true that money aris- 
mg from customs constitetes part of the public revenue. 
Nor is it intended to be denied that, in strict propriety, 
the collectors of those customs might be termed « reve- 
nie Officers.”” But it is insisted that the terms used 
were not intended to have that meaning, but a limited, 
appropriated and: technical meaning. itis believed that 
inno other sense have they ever been used in any act 
deongress. Had it been the design of the legislature 
wuse this definition in its enlarged, and not its accus- 
tamed sense, they would have taken care to have mark- 
ed their departure, from former observances, in a man- 
nerthat would have admitted of no doubt; in a way 
tooythat would have denoted, with precision, as occa- 
sion might require, the generic and specific signification 
ofthe terms. And, besides, the legislature, after pass- 
iig this law, have, themselves, clearly disaftirmed the 
constraction to which we object, by resorting again to 

expressions, and undeviatingly using them in their 
former, limited and specific sense. 
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| as ' 

‘ion Ifthe Defendants interpretation of the wards «6 reve-, 
hey nue officer” is correct, then the fifth section will not, 
vdi- Whatever may be its proper punctuation, establish a re- 
uld traspective priority in the case of custom house officers. 
and For if the Court adheres to the existing punctuation of 
nif | the statute, then custom house officers will be embraced 
ch- bythat part of the section which refers to persons be- 
ing coming indebted to the United States after the passing 


> 


of this law; and the extension of the priority, in the 





U. STATES cases mentioned, in the latter’ part of the 


'v. 
BRYAN 


“& woop- as occasion serves, will be¢ome its proper subject | 


Cock. 


—-—- ficer, the priority will be genera!—retrospective, 
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adapt itself necessarily, and even in-the absence | 


usual technical words of discrimination, to that 
ter. Thus, if the extension is to apply ‘to are 


as prospective ; but if the extension is to apply 
other pefson,” (and, of course, including custom} 
officers) the priority will only be prospective. 4 


If either of the general views here taken of 
ject is correct, the United States, in this case, 
«entitled, under the 5tli-section of the act of co 
« passed the 3d of March, 1797, to’satisfaction 
«demands, out of the effects of Isaac Hendric 
«* bankrupt, in the hands of the garnishees, as assi 
«of the bankrupt, prior to the claims, or any 
«s them, of other creditors of said bankrupt being’ 


' «6 fied 3” because the debt due to the United States wis. 


rina 
~~ © og 

Rusu, Attorney General for the United States. “ ™. 
Pent 


created prior to tlie enactment of that law. 


The reasons in support of the claim of the Uniléd 
States do not rest upon the rights of prerogative, but 
upon the terms of the legislative grant. It must be 
mitted that the legislature had power to grant 
ority which is claimed in the case of public offi 
the judgment of this Court, in opposition to all 
tions however well stated, has recognized and 
ed the legitimacy of the grant in every case of a/piiblic 
debtor, whatever might be the origin or nature 
debt. The existence of the power is, therefore, nglong- 
er open to dispute, whatever speculative doubts may be 
cherished as to its propriety ; or whatever controversy 
may arise upon the case proper for its applicaton. 


 : 
But, the legislative power is limited in its exercise by 


the positive provisions of the constitution, and itis pre- 
vided, among other things, that congress shall not pass 
an éx post faclolaw. ‘The act of the 3d of March, 2797, 
having been passed subsequent to the death of the*¢dl- 
lector ; and, of course, subsequent to the period of the 
debt’s being contracted, the question is made, whether 
the act would not assume the character of \an ea post 
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‘The answer in the negative is maintained by the follow- 
ing general reasons. 


4. In ascertaining the true import of the terms, ex COCK. 
post facto, this Court has decided that they only apply ——-——= — 


to criminal cases. ‘The present is a case of debt. 


. 

« 2 Laws having a retrospective effect in civil cases, 
both’ as to rights and remedies, have never been, on that 
account alone, deemed unconstitutional. Theorectically, 
retrospective laws may sometimes be condemned ; but, 
practically, they are common to evéry system of juris- 
prudence. A member of the convention, who framed - 
the constitution of the United States, « had an ardent 
desire to have extended the provision respecting ea post 

laws to retrospective laws in general ;” but, having 
failed in accomplishing that desire in the convention, 
when he became one of the ornaments of the bench of 
the Supreme Court of the United States, he concurred 
in the judgment that congress possessed the power to 
pass retrospective acts in relation to civil, though not 
tx post facto laws in relation to criminal cases. (See $ 
Dall. 397.) 


If, therefore, congress has passed an act which must 
have a retrospective effect, the Court will not, merely 
for that cause, declare it unconstitutional and inopera- 
tive. Before the act of the 3d of March, 1797, was 
passed, congress had provided, in favor of the United 
States, for a priority as to the payment of debts upon 
bonds for duties. But no similar priority was made ap- 
plicable to the cases of revenue officers ; of accountable 
agents ; of debts on bonds other than bonds for duties ; 
or on contracts. ‘These presumed defects in the law 
produced the act of the 3d of March, 1797, and it must 
be expounded most liberally to remove the defects, and 
advance the remedy in contemplation. With respect to 
revenue officers, it was the policy, and must be taken to 
be the meaning of the law, that, when they prove insol- 
vent, the priority shall attach in favor of the United 
States, with a full retrospective effect. But when a 
debtor, not a revenue officer, proves insolvent, he must 
have become indebted to the United States after the 
passing of the act in order to establish the claim of pri- 
VOL. IX. 49 











law, if it were to be applied to the. present case. U. STATRS 
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U. STATES ority. Such, I have been informed,* has been the.coy-. 


0. 


struction in the Supreme Court of Pennsylvania in a 


BRYAN case of the commonwealth, for the use of the United 
& woop- States, against Lewis, the surety of the administrators 


cock. 


of Delany, who was collector for the port of Philadel. 
phia, and died indebted to the United States, before the 
act of the 3d of March, 1797, was passed. ‘The provi- 
sion of the 5th section of the act respecting the pri 

of payment, and of the estate of a deceased debtor imthe 
hands of executors or administrators, was considered, 
in the same case, as a substantive provision, analogous 
to the provisions in most codes, by which, upon the de. 
cease of a debtor, the law undertakes to class his debts, 
and prescribe the order of payment; as, for instanee, 
specialties before simple contract debts, and debts ba 
te the state before those due to individuals. 


It has been suggested, however, that a collector of 
the customs is not a revenue officer within the meaning 
of the act of the $d of March, 1797. But, the factis, 
that the collector has, peculiarly, been deemed such an 
officer, as well by practical experience as under the 
terms of the act itself. If the Court should decide other. 
wise, it is to be feared that the Security given would be 
far short of the intention and policy of the act of 4797, 
The government had, obviously, more at risk upon the 
fidelity of the collectors of the customs than upon aay 
other class of revenue officers. That they are embraced 
under the designation of revenue officers in the act, itis 
believed has been taken for granted in the different Dis- 
trict and Circuit Courts of the United States. 


March 11th. Absent....Topp, J. 


Livineston, J. delivered the opinion of the Court as 
follows : 


The United States claim a priority in payment out of 
the estate of Hendrickson in the hands of the Defen- 
dants. Hendrickson, it appears, was one of the — 
ties of George Bush, late collector at Wilmington, who 
died on the 2d of February, 1797, in debt to the United | 


* Mr. Dallas who argued the case has heen kind enough to favor me 
with the information, : en 
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\ u 
States, as appears by a subsequent adjustment of his v. sTaTES 
accounts at the treasury in the sum of 3,453 dollars and v. 
6cents. By the 5th section of the act of the 3d of _ BRYAN 
March, 1797, under which this priority is claimed, it is & woop- 


‘declared that where any revenue officer, or other per- COOK. 
_gon, hereafter becoming indebted to the United States — 


by bond or otherwise, shall become insolvent, &c. the 
debt due to the United States shall be first satisfied. 


The Court is of opinicn that Hendrickson wag in- 
debted to the United States before this act passed, that 
is, at the time of the death of the collector, although the 
accounts of the latter were not settled until after its 
passage ; and that, therefore, the law which secures a 
priority against the estates of persons who shall there- 
after become indebted, does not apply to this case. The 
judgment of the Circuit Court is affirmed. 








THE BRIG CONCORD, Tayior, MASTER. 4815. 
March 11th. 


Absent....Topp, J. 


THIS was an appeal from the sentence of the Circuit If captured 
Court, affirming that of the District Court, which re- ae 
stored to the Claimants, neutral Spanish merchants at atm, be by 
Teneriffe, 20 pipes of wine, part of the-cargo of the consent sold 
British brig Concord, captured by the American priva- or ine Gast. 
teer Marengo, in August, 1812, without payment of du- and afterwards 
ties ; although the same had been, by consent of the bY the final 
proctors for the parties, sold under an order of the Court,the pro- 


Court. ceeds are or- 


The cause being submitted without argument ; a oe 


duties due to 
Story, J. delivered the opinion of the Court, as fol- the U.S. upon 
lows : ) Sethe = 
goods must be 
This is the case of a shipment made by a neutral ps4. 
house on board of a British ship which was captured, 
on a voyage from Teneriffe to London, by the private 


armed ship Marengo, and brought into the port ef New 
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rae York for adjudication, Pending the prize proc 
BRIG the goods were sold by an interlocutory order of the 
CONcoRD, trict Court, and the proceeds brought into the regi 


TAYLOR, Upon the hearing, the property was decreed to hex... 
MASTER. stored to the claimants without payment of duties -ap¢ | 


——-——— this decree was afterwards affirmed in the Circuit Court, 


The cause has been brought, by appeal, to this Congt. 
for a final decision. ; ® 


We are all of opinion that the proprietary interest of. 


the claimants is completely proved ; and therefore the 
decree of restoration must be affirmed. : 


With respect to the duties,-we are all of opinion that. 


the decree of the Courts below was erroncous. Where 


goods are brought by superior force, or by inevitablenpe: 
cessity, into the United States, they are not deemed to. 


be so imported, in the sense of the law, as necessarily te 
attach the right to duties, If, however, such goods are 
afterwards sold or consumed in the country, or incorpo, 
rated into the general mass of its property, they become 
retro-actively liable to the payment of duties. In the 
present case, if the goods had been specifically restored, 
and afterwards withdrawn from the United States by the 
Claimants, they would have been exempt from duties, 


But having been sold, by order of the Court, for the ge.» 


neral benefit, the duties indissolubly attached, and ought 


to have been deducted. from the proceeds by the Courts 


below, The decree in this respect must be reversed. 





THE NEREIDE, BENNETT, MASTER. 





1815. 
March 6th. ———— 


fe 


Absent....TonD, J. 


THIS was an appeal by Manuel Pinto, from the sen- 
tence of the Circuit Court for the district of New York, 
' affirming (pro forma_) the sentence of the District Court 
oy ,jtpuls- which condemned that part of the cargo which was 
ty, “ that free Claimed by him. 
“ ships shall 
“‘ make free 


4 goods,” does ‘The facts of the case are thus stated by the chief 
pot imply the yustice in delivering the opinion of the Court. 
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Manuel Pinto, anative of Buenos Ayres, beng in THE 
London, on the 26th of August, 1813, entered into acon- NEREIDE, 
tract with John Drinkald, owner of the ship « Wereide,” BENNETT, 
whereof William Bennett was master, whereby the said masTER, 
Drinkald let to the said Pinto the said vessel to freight ——-—— 
for a voyage to Buenos Ayres and back again to London, converse mg 
on the conditions mentioned in the charter party. Tlie Trencing dine 
owner covenanted that the said vessel, being in all re- « shall make 
gpects sea-worthy, well manned, victualed, equipped, « o<™y 
provided, and furnished with all things needful for such riety 
a vessel, should take on board acargo to be provided for with Spain does 
her, that the master should sign the customary bills of ae caus 
lading, and that the said ship being laden and dispatched, or by implica- 
should join and. sail with the first convoy thatshould de- i “,8'P"" 
part from Great Britain for Buenos Ayres : that on his enemy ships 
arrival the master should give notice thereof to the shel! a 
agents or assigns of the said freighter, and make delive- T32-Srineiple—— 
ry of the ‘cargo according to bills of lading ; and that of retaliation, 
the said ship, being in all respects sea-worthy, manned, of recPrese 
ke, as before mentioned, should take and receive on decision in the 
board at Buenos Ayres all such lawful cargo as they — Pron 
should tender for that purpose, for which the master States. == =» 
should sign the customary bills of lading: and _ the A neutral ma 
ship being lad&n and dispatched, should sail and make «eae nee 
the best of her way back to London, and on her arrival belligerent 
deliver her cargo according to the bills of lading. For weet ne 
wloading the outward and taking in the homeward car- and such goods 
go, the owner agreed to allow 90 running days, and for a ~— 
unloading the return cargo 15 running days. ‘The owner hte by 
also agreed that the freighter and one other person whom the armament, 

might appoint should have their passage without be- 50° by the re- 
ing chargeable therefor. In consideration of the premises by such vessel, 
the freighter agreed to send, or cause to be sent along side ante gh. 
ofthe ship, such lawful goods as he might have to ship, aid in such ar- 
could procure from others, and dispatch her therewith mament or 
in time to join and sail with the first convoy, and on her though he * 
arrival at Buenos Ayres to receive the cargo according charter the 
to bills of lading, and afterwards to send along side of Wile vessel, 
the ship a return cargo and dispatch her to London, and board at the | 
on her arrival receive the cargo according to bills of time of the 
lading, and to pay freight as follows, viz. for the out- 
ward cargo 7001. together with five per cent. primage, 
tobe paid on signing the bills of lading, and for the home- 
ward, or return cargo, at the rate mentioned in the 


tharter party. He was also to advance the master at 
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THE Buenos Ayres; such money as might be necessary! fy | of th 
NEREIDE, disbursements on the ship. It was provided that that 
BENNETT, freight of the outward cargo, except on the goods 

MASTER. ing to the freighter, which should not exceed "aqq, § » H 
——--—— should be received by the owner on the bills of lading be 
ing signed ; and in case of the loss of the ship guch It 
freight should be his property ; but if she arrived ga § age 
back with a full cargo, then the freighter should beep. | cat! 
dited for the excegs of the said freight over and aboy | Uni 
the sum of 7001. A delay of 10 running days over‘agg § will 
above the time stipulated is allowed the freighteryiy | #2 
paying for such demurrage at the rate of 10/ 10s perday, - 
ie 
Under this contract a cargo, belonging in part to th 
freighter, in part to other inhabitants of Buenos Ayres, 1 
and in part to British subjects, was taken on boardtie 9 and 
Nereide, and she sailed under convoy some time intNe 9 8 
vember, 1813. i thre 
Her license, or passport, dated the 16th of Noveniber, 4 
states her to mount 10 guns and to be manned by 46 
mcn. F - 
dy 





The letter of instructions from the owner to the master 
is dated on the 24th of November, and contains thispas 
sage: « Mr. Pinto is to advance you what money jot 
«< require for ship’s use at River Plate, and you will'tom 
«sider yourself as under his directions so far as'th 
*¢ charter party requires.” ae 

eevly 

Onthe voyage, the Nercide was separated from her 
eonvoy, and on the 19th of December, 1813, whenia 
sight of Madeira, fell in with, and after an action 
about fifteen minutes, was captured by the American 
privateer «The Governor Tompkins.” She was brought 
into the port of New York, where vessel and cargo were 
libelled ; and the vessel and that part of the cargo which 
belonged to British subjects were condemned without @ 
claim. That part of the cargo which belonged to Spar 
iards was claimed by Manuel Pinto, partly for himself 
and partners, residing in Buenos Ayres, and partly for 
fhe other owners residing in the same place. On the 
hearing, this part of the cargo was also condemned. An 
appeal was taken to the Circuit Court, where the sentence 
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of the District Court was affirmed, pro forma, and from THE 

that sentence an appeal has been prayed to this Court. NEREIDE, 
BENNETT: 

. Horrman, of New York, for the Appellant. MASTER. 


- 
ry . 


It is true this vessel was armed, but Pinto had no 
agency in arming her. She was an armed vessel as 
early at least as May, 1814, before the war between the 
United States and Great Britain. It is true she sailed 
with convoy, but this she was obliged by law todo. It 
is true also that she resisted the capturing vessel; but 
nither Pinto, who was a passenger on board, nor any 
other neutral passenger, gave any aid in the engagement. 


craSaeisige 


Ss a 
= = 


The claim of Pinto, in behalf of himself, his father 
and sister, who were jointly interested with him in the 
business which he carried on in his own name, was of 
three descriptions of goods. 


ea 


Ag 


ist. Of goods of which they were the sole owners. 


ad. Of goods of which they owned one undivided moi- 
dy, the other being owned by British merchants. 


mber, 
by 16 


3d. Of goods in which they claimed an interest of 
we-fourth, the residue being British property. 


As to this last claim he is charged with mala fides, be- 
cause in his examination in preparatorio he stated with- 
out qualification that he was the owner of one-fourth part 
of those goods, whereas in his claim and test affidavit he 
states the fact to be that he had agreed with certain Bri- 
tish merchants, that if they would give him 40 per cent. 
upon the sales, he would select for them such goods as 
would sell, at Buenos Ayres, at an advance of 450 per 
cent, upon their cost and charges ; that he selected these 
pe under that contract; that his commissions would 

ve amounted to one-fourth of the original cost, and to 
that extent he believed himself interested therein. 


There was no attempt to impose upon the Court, he 
voluntarily explained the nature of his interest ; if he 
Was mistaken as to the legal effect of such a contract, 
yet no improper motive cam be attributed te Lim. 





THE 


$92... SUPREME COURT U. 8. 
neler Pinto, nor any person connected, 


NEREIDE, joined in the battle. If he had done so, he mgt hae 
RENNETT, been considered as taking part in the war, and 
maser. excluding himself from the protection to which rie a 


now entitled by-the law of nations. He remained jg 
the cabin during the whole engagvment, and had novon. 
cern whatever in the defence of the stip. 1t.is truetigt 
he states upon his examination in preparatorio, * that he 
** belonged to the ship at the time of her capture, and had 
‘control of said ship and cargo.” But his answers wer 
written by the commissioner, and he beiug a foreigner, 
probably did not observe the force of the expression, 
The nature of his control is explained by all the other 
circumstances of the case to be a control within: the 
limits of the charter party. It is evident he could have 
no lawful control over the management of the ship fram 
the time of her sailing from London until her arrivabat 
Buenos Ayres. The letter of instructions from the ows. 
er of the ship to the master, shows that the master was 
under the direction of Pinto so far only as the charter 
party required. 


It has been heretofore said that Pinto had acquireda 
hostile character arising froin domicil. There isy how, 
ever, no ground for such a pretence. It is true that imthe 
charter party he is said to be « of Buenos Ayres, but 
‘now residing in the city of London ;” and in his examin- 
ation in preparatorio, he states + that for seven years last 
«¢ past he has lived and resided in England and Buenos 
« Ayres.” But he at the same time states that he is a nw 
tive of Buenos Ayres, that he now lives there, and has 
generally lived there for 35 years, and has been admit 
ted a freeman under the new government of Buenos 
Ayres. Even if he had acquired a domicil in England, 
whichis not true, yet he had turned his back on ‘that 
country and was on his voyage home. 5 Ves. Jun.78? 
Somerville v. Somerville. Pinto’s test affidavit shows 
particularly that his birth, residence, and commercial 
establishment had always been at Buenos Ayres, except 
during his occasional temporary absences in his commer-~ 
cial pursuits. The test affidavit is always good evidence 
in prize causes. The party is obliged to put in his claim 
upon. oath, and it is to be taken as true until con 
ed ~ better evidence. 
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The Court is now for the first time called upon to de- THE 

cide the question whether neutral property forfeits its NEREIDE, 

character of neutrality by being put on board an armed BENNETT, 

ship of the enemy ? MASTER. 
The general rule is that the property of a friend ina 

hostile vessel is not liable to condemnation. 


There are but two exceptions to the neutral right to 
trade. , 


4. Heshall not carry contraband of war. 

2. He shall not violate a blockade. 

If the sailing in an armed vessel of the enemy had 
been also an exception, it would unquestionably have 


been noticed by some writer upon the law of nations. 
But no such exception is to be found in the books. 


REFRSESTIRSSR TR oes se 


If such be the doctrine, what degree of force will be 
sufficient to forfeit the neutral character of the goods ? 
If she carried a single musket, the principle must be the 
same as if she mounted fifty cannon. And sailing under 
convoy would be still more clearly within the rule. 


Vattel, b. 8, c, 5, § 75, lays down the general princi- 
ple thus : « Since it is not the place where a thing is, 
“which determines the nature of that thing, but the 
“quality of the person to whom it belongs; things, be- 
“longing to neutral persons, which happen to be in an 
“enemy’s country, or the enemy’s ships, are to be dis- 
« tinguished from those belonging to the enemy.” 


No hint is given that a distinction is to be taken be- 
tween the armed and unarmed ships of the enemy. Agai 
in b. 3, c. 7, § 116, he says, “the effects of neutrals found 
“in an enemy’s ship, are to be restored to the owners, 
“against whom there is no right of confiscation.” See 
also Duponceau’s Bynkershoek, 102,108. 2 Azuni, 194. 
Chitty, 111. Ward, 21. Mr. Jefferson’s letter to M. Genet, 
*th January, 1793, among our own state papers, in the 
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department of state. 


This Court will not, in contradiction to all these au- 
OL. 1X. 50 . 
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The thorities, make a new exception to the rights of newtpa] 
NEREIDE, commerce. © The policy of this country is to extend, not 
BENNETT, to impair them. A neutral aids the belligerent much 

MASTER. more by carrying belligerent property, than by employing 

——-——— a belligerent vessel to carry neutral goods ; yet the neu- 
tral vessel carrying the belligerent goods, is always fe. 
stored, and with freight, unless she forfeit her neutral 
character by her hostile conduct. The neutral charac. 
ter may be forfeited by fraudulent conduct of the master 
by violation ofblockade—by carrying contraband goodg—s 
by falsé destination and by resisting search. These 
are the only exceptions to the general rule that the pro- 
perty of a friend must be restored. But there must be 
an actual or an implied connivance between the master 
of the vessel, and the neutral owner of the goods in order 
to subject the neutral cargo to condemnation for the actsof 
the master. 4 Rob. 67,(Am. ed.) the Mercurius. Id. 480, 
the Columbia. Id. 277, the Jonge Tobias. 5 Rob. 28%, 
the Shepherdess. In the case of the Maria (the Swedish 
convoy ) the merchant vessels had received orders from, 
the convoy-to resist search. 


The unneutral character of a master shall not forfeit 
neutral property on board a neutral vessel. Can you 
then punish the innocent neutral for the legal exercise, 
by the hostile master of a belligerent vessel, of his rights 
of war? : 


If this property is to be condemned, it must be omthe 
ground of resistance ; for it is understood that it has been 
decided by this Court that shipping neutral property on 
board an armed neutral vessel even, will not subjectit 
tocondemnation. If resistance be not the ground on 
which condemnation is claimed, then in a case where 
no resistance is made, if neutral property be found on 
board an enemy’s ship armed merely for resisting the 
piratical boats of South America, it is liable to con- 
demnation. ' 


It is true that a neutral cannot lawfully rescue his 
ship captured by a belligerent, because he has redress 
by the law of nations if he has been improperly captur- 
ed, 3 Rob. 227 (Am. ed.) the Dispatch. 4 Rob, 287, the 
Maria. But here the force was not used by a neutral. 
The ship owner and the master Were open and av 
enemies, and as such had a perfect right to defend their 
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p by force. It was a lawful force, 6 Rob: 206, THE 

Catharina Elixubeth. X . NEREIDE, 

BENNETT, 

But it will be said that the right to search isimpaired, MasTER. 


The right of search is applicable only to a neutral ship. 
Incase of a belligerent ship, the right of search is su- 
perseded by the right of capture. ‘The privateer had a 
right to capture the Nereide, but, strictly speaking, had 
no right to search her. Pinto, by placing his goods on — 
board a hostile ship, made them certainly liable to cap- 
ture, although not to condemnation. He gave us the 
right of capture in lieu of the right of search. 


The putting of neutral goods on board an armed ves- 
sel of the enemy, is analagous to the placing them in a 
fortified town. If they are placed there before invest- 
ment, they are not liable to condemnation, if captured ; 
but if placed there after investment they are liable. 


BSFSoessrrest lees ra rskt 


But it will be contended ‘hat the fifteenth article of the 
treaty of 1795, between Spain and the United States, 
(Laws of the United States, vol. 2, p. 526,) has altered the 
rule of the law of nations on this subject, and that neu- 
tral Spanish goods found on board an enemy’s ship are 
liable to condemnation as enemy’s zoods. 


feit 
rou 
ise, 
hits 


The words of the article are, «* And it is hereby stipu- 
“ lated that free ships shali also give freedom to goods ; 
« and that every thing shall be deemed free and exempt 
« which shall be found on board the ships belonging to 
“the subjects of either of the contracting parties, al- 
though the whole lading, or any part thereof, should 
“ appertain to the enemies of either; contraband goods 
« being always excepted.” 


Besaen2e8F 


It. will be contended, that if free ships make free 
goods, enemy’s ships must make enemy’s goods. 


But we contend, that although by the treaty free ships 
make free goods, yet the rule of the law of nations still 
remains in full force, that free goods found in an ene- 
my’s ship are also free. Nothing but an express stipu- 
lation in a treaty can deprive the Spanish subject of his 
rights under the law of nations. The treaty contains no 
such express stipulation. The article stipulated does, 
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NEREIDE, not inconsistent with each other. 'The neutral nationig: 
BENNETT entitled to the benefit of both. Ward, 145. 
MASTER. 






































tions as to both points; in others as to one of the pointy’ 
only; which fact shows that the two propositions are not 
considered as inseparable. The treaty of 1782, with 


goods, and hostile ships, hostile goods. So also dogg 
the convention of 1800 with France. Vol. 6, appendia, 
p- 22. / 


As to the Spanish ordinance of Spain, cited in 2 Azu. 


it is a mere municipal regulation and does not appear to 
have been adopted in practice against the citizens of the 
United States, even if it were in its terms applicable 
to them. 


“It is said that Spain would condemn our goods found 
on board her enemy’s ships, and therefore, upon the 
principle of reciprocity, we ought to condemn her goods 
found on board the ships of our enemy. But the prim 
cipie of reciprocity applies only to the case of salvage. 
It is not a rule of the law of nations as to prize of war. 


The proprietary interest of Pinto, his father and sis 
ter, and of the other merchants of Buenos Ayres ia 
whose behalf he has interposed a claim, cannot be dis- 
puted. Their. national character is clearly made out. 
The goods are not liable to forfeiture, either on account 
of his residence in London, or the character of the ship, 
or the opposition which she made, or by the treaty of 
Spain, or the principle of reciprocity. They ought 
therefore to be restored; and without payment of the 
duties, inasmuch as it was not a yoluntary importation. - 


Dats, contra, for the captors, 


Contended, that there was evidence tending to show 
that Pinto, had caused the ship to be armed, and had 
caused sundry British passengers to be taken on board, 
some of whom fought in the battle. That he had ae- 


THE not necessarily imply its converse. The two rules ape. 


—~--——— In some of our treaties will be found express ‘stipula.. 


Holland, adopts both rules—free ships are to make free’ 


ni, 139, which declares even the goods of Spanish sub. . 
jects to be good prize if found on board an enemy’s ship, — 
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quired a British character by domicil; and thathehadnot THE 
renounced that character by turning his back on Eng- NEREIDE, 
land, inasmuch as he meant to return. 


That Pinto must be considered as the owner of the 
vessel for the voyage, and as having a control overher 
in regard to her resistance. 


He admitted that neutrals have a right tocarry on their 
accustomed trade in the usual manner, and to employ the 
merchant vessels of the enemy for that purpose ; but 
not to arm a hostile vessel, nor to hire a hostile vessel © 
already armed. 


He divided his argument into three points : 


4. That the property cannot be restored without fur- 
ther proof, both on the subject of domicil and on that of 
proprietary interest. And that, under the circumstances 
of this case, Pinto is not entitled to time for further 
proof. 


2. That by force of the treaty between Spain and the 
United States, taken in connexion with the existing law 
of Spain, the property is liable to condemnation. 


5. That a neutral connot lawfully hire an armed ves- 
sel of our enemy, and in the course of that trade engage 
in battle with the United States. 


4. As to further proof respecting his domicil. 


In his examination in preparatorio he states, that far 
the last seven years he_resided in England and Buenos 
Ayres. This fact stood unexplained upon the record 
for nearly a month. He then states in his test affidavit 
that he was then a resident of Buenos Ayres, where he 
had generally resided for 35 years; bat says nothing 
in explanation of his former assertion, that he had resided 
the last seven years in England and Buenos Ayres. Why 
did he not state how long he had resided in each place? 
This leaves a doubt, which the Court would permit him 
to explain, if he stood fair in Court. The charter party’ 
also states him to be then a resident in England. 


BENNTET, 
MASTER. 
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not necessarily imply its converse. The two rules ape. 


not inconsistent with each other. 
entitled to the benefit of both. 


The neutral nationig: 
Wi ard, 145. 


In some of our treaties will be found express -stipula.. 


tions as to both points; in others as to one of the pointy: 
only; which fact shows that the two propositions are net 
considered as inseparable. The treaty of 1782, with 


Holland, adopts both rules—free ships are to make free’ 


goods, and hostile ships, hostile goods. So also dogg 
the convention of 1800 with France. Vol. 6, appendia, 
P- 22. . 


As to the Spanish ordinance of Spain, cited in 2 fmm 


ni, 139, which declares even the goods of Spanish sub. . 


jects to be good prize if found on board an enemy’s ship, 


it is a mere municipal regulation and does not appear to 


have been adopted in practice against the citizens of the 
United States, even if it were in its terms applicable 
to them. 


“It is said that Spain would condemn our goods found 
on board her enemy’s ships, and therefore, upon thie 
principle of reciprocity, we ought to condemn her goods 
found on board the ships of our enemy. But the prin 
cipie of reciprocity applies only to the case of salvage. 
It is not a rule of the law of nations as to prize of war. 


The proprietary interest of Pinto, his father and sis. 


ter, and of the other merchants of Buenos Ayres ia 
whose behalf he has interposed a claim, cannot be dis- 
puted. Their. national character is clearly made out. 
The goods are not liable to forfeiture, either on account 
of his residence in London, or the character of the ship, 
or the opposition which she made, or by the treaty of 
Spain, or the principle of reciprocity. They ought 
therefore to be restored; and without payment of the 
duties, inasmuch as it was not a yoluntary importation. - 


Daas, contra, for the captors, 


Contended, that there was evidence tending to show 
that Pinto, had caused the ship to be armed, and had 
caused sundry British passengers to be taken on board, 
some of whom fought in the battle. That he had ae- 
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on ig renounced that character by turning his back on Eng- NEREIDE, 
land, inasmuch as he meant to return. ‘  BENNTET, 

MASTER. 


That Pinto must be considered as the owner of the —_--—— 
vessel for the voyage, and as having a control over her 
in regard to her resistance. 


He admitted that neutrals have a right tocarry on their 
accustomed trade in the usual manner, and to employ the 
merchant vessels of the enemy for that purpose ; but 
not to arm a hostile vessel, nor to hire a hostile vessel — 
already armed. 


He divided his argument into three points : 


4. That the property cannot be restored without fur- 
ther proof, both on the subject of domicil and on that of 
proprietary interest. And that, under the circumstances 
of this case, Pinto is not entitled to time for further 
proof. 
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the 2. That by force of the treaty between Spain and the 
ods United States, taken in connexion with the existing law 
in- of Spain, the property is liable to condemnation. 

ge 
ar, 


3. That a neutral connot lawfully hire an armed ves- 
sel of our enemy, and in the course of that trade engage 


ise in battle with the United States. 

in 

is- 4. As to further proof respecting his domicil. 

ut. ’ : 

nt In his examination in preparatorio he states, that far 
iP the last seven years he resided in England and Buenos 
of Ayres. This fact stood unexplained upon the record 
ht for nearly a month. He then states in his test affidavit 
he that he was then a resident of Buenos Ayres, where he 


> had generally resided: for 35 years; but says nothing 
in explanation of his former assertion, that he had resided 
the last seven years in England and Buenos Ayres. Why 
did he not state how long he had resided in each place? 
w This leaves a doubt, which the Court would permit him 
d to explain, if hé stood fair in Court. The charter party’ 
aleo states him to be then a resident in England. 
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THe - Thenas to his proprietary interest, he first gwéarg 

‘ NEREIDE, that he is the sole owner; but afterwards 
BENNETT, himself, and says he made a mistake, and that his father 
master. and sister are jointly interested with him in the proper. 
——-—— ty. Again, he first states the printing aparatus to be his 
property, and afterwards admits that it belonged 

British subjects. , e 


ee 


anrTesse . 


With regard to the one-fourth which he claimed of 
sundry parcels of goods, he first swears that it 
to him absolutely, and afterwards states that he was 
entitled to a commission upon the sales of them. “So W 
also with regard to an invoice of buttons, he first claimed 
them as his own, and afterwards disclaimed them as Bri. 
tish property. : 


c.oe 


Again his testimony is contradicted by Puzey, his 
confidential clerk, who testifies that part of the property 
claimed by Pinto, belonged to the government of Buenas . 
Ayres. Uh 


It is certain then that the evidence is not clear in his 
favor, as to his domicil, and as to his proprietary interest. 


Is he entitled to further proof ? 


He has hired an armed vessel of the enemy which has 
fought an American vessel, and would have captured 
her if she had been able. |There is no case in whi 
restitution has been awarded under such circumstances. 
Suppose an American frigate had captured a British 
frigate laden with specie belonging to the Spanish. go- 
vernment, would it have been restored 2 How was itin 
the case of the Peacock and the Epervier ? 


i i ee i ie ee, eee ee eee, Ce, GP 


Pinto chartered the whole ship. He permitted every 
thing to be put on board ; the hostile property as well as 
the neutral. He was to receive freight for the hostile 
property, and a higher freight on account of the arma- 
ment. He knew that if this armament was employed to 
protect the neutral property it would protect the hostile 
also. He impliedly undertook that the enemy’s proper- 
ty should be protected. He was therefore interested in 
so doing, and identified his interest with that of the 
belligerent. ‘The armament was clearly. intended to be. 
used against the Americans, as all the cruizers of France 
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had been driven from the ocean, and never appeared in 


those southern latitudes, / " NEREIDE 
. BENKETT, 

He says in his examination that he was interested in masTER.. 
the vessel and cargo and freight ; and in a’ subsequent -—- 


answer he states that he had the control of the ship and 
cargo. Itis clear therefore that he participated in the 
belligerent character, and is not entitled to further proof. 
See.6 Rob. 460, the Atlantic. . 


2. As to the effect of the Spanish treaty, in connexion 
with the existing law of Spain. . 


The treaty says that « free ships shall make free 
ods.” ‘This implies the converse proposition that hos- 
tile ships shall make hostile goods. 


This treaty followed the memorable discussion which 
took place between this government and Genet, in 1793. 
At that time we had a treaty with Prussia, /2 Vol. Laws 
U.S. 308, art. 142.) which contains the same stipulation 
that free ships shall make free goods ; but is silent as to 
the converse proposition. The two treaties are to be 
construed alike. Genet complained that we permitted 
the British to take French goods out of our vessels. Mr. 


Jefferson was one of the negotiators of that treaty, and 


it is clear that he understood it a8 implying that enemy 
ships should make enemy goods. See his letters as se- 
cretary of state to Mr. Genet, of 24th July, 1793, and to 
Mr. Morris of the 16th of August, 1795. ‘The aidminis- 
tration of our government constituted, at that time, per- 
haps as wise acabinet as ever existed. This treaty was 
their act. The proper construction must be that the 
converse rule is implied. Ward, 44% 145. 


But when the treaty is taken in connexion with the 
existing law of Spain at the time of making the treaty, 
there can be no doubt. By that law enemy ships make 
enemy goods. 2+ 4xuni 139. The \.r. Debron there 
mentioned was a Spaniard. There were two ordinances 
one in 1704, the other in 1718. They are referred to in 
2 Valin, 252. b. -3. tit. 9. art. 7. As to these ordinan- 
ces, it is singular that they do not say that the goods of 
afriend in an enemy’s ship shall be liable to confiscation ;, 
but that the goods of a Spanish subject in. an enemy’s ship 
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tHe shall be so liable. This however implies the other prof 
NEREIDE, sition ; for if the goods of their own subjects were so lia- 
BENNETT: ble, the goods of a friend would, a fortiori, be liable. 
MASTER. 
——-—— It is said that these ordinances have not been enforced 
against us. But we are not bound to show that fact. It 
is sufficient for us that the law exists. 


~~ a 





, Reciprocity is the permanent basis of the law of na- 
ons. 


@qeaesn on® tote ae tl” ee CU’ 


3. If a neutral hire an armed vessel of our enemy, 
and with armed force resist our belligerent rights, he 
forfeits his neutral character. 


A neutral may pursue his accustomed trade in his 
sone manner ; but the law of nations allows nothing 
urther. 


It has been said that the only test of neutrality is im- 
partiality to the belligerents. This is true only ina na- 
tional point of view. But when individuals are concern- 
ed, a very different test applies. (See the case of the 
Tulip.) A neutral cannot justify furnishing one bellige- 
rent with transports, by furnishing them to the other 
also. (See Vattel, b. 3. ch. 7. § 109. 110, where will be 
found the whole doctrine of the law of nations on this 
subject.) 


The general rule is that nothing shall be done by a 
neutral to invigorate the belligerent. 


A right of peaceful commerce is not a right to set 
forth a warlike expedition. On that principle a govern- 
ment might be neutral and all its subjects belligerent. 
The words of the elementary writers are to be constru- 
ed according to the subject upon which they treat. They 
all speak of a peaceable merchant vessel, not an armed 
vessel, . 








Neutrals, says sir W. Scott, may trade in the same 
manner as before the war, provided they take no direct 
part in the contest. It is not necessary to show that 
the party actually put a match to the guns. This ves- 
sel was forced into action by Pinto ; at all events she 
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was brought into action by means of Pinto. He had a THE 
a . direct part in the contest. NEREIDE, 
BENNETT, 
The authority cited from Bynkershoek; is in our fa- MASTER. 
= vor, if we interpret the words according to the subject ——-—— 
It matter. He says a neutral may let as well as hire a 


vessel, but it must be a/lawful letting and hiring. He 
did not mean to say that a neutral may carry on a peace- 
ful trade’in a hostile manner. In the next sentence he 


™ says you may employ the vessel and the labor of the bel- 
ligerent. 
13 It is clear that he means an unarmed vessel: 
What are the rights of the belligerent in regard to 
hi the neutral ? 
is 
ing 


He may search the vessel, the cargo and the papers. 
We have reason to complain of a neutral who puts a 
“ cargo like this (a great part being belligerent) on board 
mi a belligerent armed vessel, whereby our right of search 
nai is eluded, without a battle. A neutral may, indeed, if 

he can, elude the right of search by superior sailing, but 
the : 
he cannot lawfully prevent it by force. 


5e- 

be In the case cited from 5 Rob. 206, there is not evidence 

his that the vessel was armed. If the fact had been so it 
would undoubtedly have been mentioned by the reporter, 
or the judge. ‘Their silence shows that it was not 

ya armed. 

The slightest recourse to belligerent force in support 
set of neutral rights is fatal. A neutral vessel may arm, 
ne but she cannot resist belligerent rights. .A neutral must 
at, not directly nor indirecty contribute to the force of an 
e: enemy. In 4 Rob. 287, the Maria, it is decided that resist- 
ey ance of the convoy ship is the resistance of the whole con- 
ed yoy ; and that the resistance of the ship affects the cargo. 

In the case of the Elsebe, 5 Rob. 1745 (Eng. Ed.) one of the 

questions was whether the cargoes, belonging to subjects 
me ' of the Hans Towns; laden on board Swedish vessels, and 
oct sailing under Swedish convoy, were liable to condemna- 
ait tion? the convoying ships having resisted search by the 
et. Britsh fleet. It was contended on their behalf that they 
he were not involved in the penalties of Swedish resistance, 
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which was an act of the Swedish government, and did - 


not bind the subjects of other powers; that the proprie- 
tors of these cargoes were net privy to this fact ; and 
that the masters of the vessels were not the agents of the 


cargoes, so asto bind them, Sir William Scott, after. 


stating that there was in the charter party an express 
stipulation that the ship should sail with convoy, says, 
«¢ But I will take the case on the supposition that there 
«¢ was no such engagement. The master associates him- 
«« self with a convoy, the instructions of which he must 
«¢ be supposed to know ; he puts the goods under unlawful 
‘+ protection, and it must be presumed that this is.done 
«‘ with due authority from the owners, and for their be- 
«‘nefit. It is not the case of an unforeseen emergency 
« happening to the ship at sea, where the fact itself 
‘s proves the owners to be ignorant and innocent ; and 
«¢ where the Court has held, that being proved innocent 
‘«« by the very circumstances of the case, they shall not 
«¢ be bound by the mere principle of law which imposes 
«on the employer a responsibility for the acts of his 
*¢ agent. On the contrary it is a matter done antecedently 
« to the voyage, and must therefore be presumed to be 
ss done on communication with the owners and with their 
«‘ consent; and the effect of this presumption is such 
s* that it cannot be permitted to be averred against ; in 
«© as much as all the evidence must come from the sus- 
«6 pected parties themselves, without affording a possi- 
« bility of meeting it, however prepared. ‘The Court 
«¢ has, therefore, thought it not unreasonable to apply 
«* the strict principle of law, in a case not entitled to any 
«¢ favor, and holds, as it does in blockade cases of that 
« description, that the master must be taken to be the 
« authorized agent of the cargo, that he has acted under 
«« powers from his employer, and that if he has exceeded 
«¢ his authority, it is barratry, for which he is personal- 
«ly answerable, and for which the owner must look to 
‘¢ him for indemnification. I pass over many considera- 
«¢ tions which have been properly pressed in argument ; 
«¢ but I cannot omit to observe that this is not merely a 
«« question arising on a single fact of limited consequence; 
«itis a pretention of infinite importance, and of great 
«© extent, being nothing less than an opposition to 
« the general law of search, by which, if it could in 
sé one instance be admitted, the whole provisions of the 
‘«‘ law of nations on that head might be effectually defi- 
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« ed ; for if this principle could be maintained, by an 


« interchage of convoys the whole unlawful business NEREIDE, 
« might be carried on with security. To put the goods BENNETT, 
« of one country on board the ships-of another, would MASTER. 
« be a complete recipe for the safety of the goods with ——-—— 


“a trifling alteration, easily understood, and easily 
« practiced, while the mischief itself would exist in full 
« force.” 


The same principle was afterwards advanced by the 
Danish government, in relation to American ships sail- 
ing under British convoy, and acquiesced in by the 
American government. See the letter from our minis- 
ter, Mr. Irvin, to the secretary of state of 23d June, 
1841, and the letter from the Swedish minister, Rosen- 
crantz, to Mr. Irvin, of the 28th of June, 18414. State 
papers, p. 22k, 255. 


A neutral cannot employ the force of his own govern- 
ment, nor that of another neutral, much less that of a 
belligerent, to protect himself from search. If you can- 
not make use of the convoy, you cannot take the guns 
of that convoy and protect yourself. It is not the modi- 
fication of the force, but the force itself that is unlawful. 
If a neutral, insured as such, range himself under con- 
voy, the policy is vacated. 


This case is not like that of neutral goode put into a 
fortified town before investment: it is more like that of 
goods placed there after investment. They were paton 
board with a full knowledge that the vessel would be in- 
vested, (if a land term may be permitted in speaking of 
a naval transaction) that is, that she would be liable to 
search. 


PINKNEY, on the same side, 


Contended that this property ought to be condemned 
upon three grounds. 


1. The treaty with Spain. 
2. The principle of reciprocity ; and, 


$. The conduct of Pinto in hiring an armed vessel of 
the enemy, which made resistance. 
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THE 1. As to the Spanish treaty. It contains the stipula- 
NEREIDE, tion that «free ships shall make free goods,” and it 
BENNETT, does not negative the converse proposition that enemy 
MASTER. ships shall make enemy goods. Hence we are at liber- 
——- ty to give the stipulation its full extent and scope. 





This principle was first attempted to be established 
by Holland immediately after the treaty of Munster. 
They sought to establish by treaty that the flag should 
communicate its character to the cargo. This was the 
original form of the proposition. It necessarily invol- 
ved the principle that hostile ships should make hostile 
goods. How preposterous would it be to say that neu- 
tral ships should make neutral goods, but enemy’s ships 
should not make encmy’s goods. 


It is the universal understanding among nations that 
the two propositions are mutually connected, and the 
one implies the other. It might have been necessary in 
the outset to express both, but when the principle was 
generally understood, that necessity ceased. . The Uni- 
ted States had no interest in extending the range of the 
principle ; and in all her treaties, except those with 


Spain and Prussia, she has stipulated for both parts of © 


the rule. ‘There is no reason, either in the commercial 
or belligerent policy of the United States, which should 
induce her to stop short with the proposition that free 
ships should make free goods, and not go on to adopt 
the converse. 


Spain had no motive to adopt the principle with the 
limitation under consideration. In her treaties with 
France, Holland and England, she adopts the principle 
in its whole extent. She took it with the qualification 
that neutrals should not put their goods on board a bel- 
ligerent vessel, In her treaty with England she ex- 
presses only the converse, yiz: that ‘enemy ships shall 
make enemy goods.” 


It has been said that she limited the principle by ac- 
ceding to the armed neutrality; but that was a mere 
ephemeral act, and its validity depended upon an event 
which never happened—the accession of England. 


2. As to the law of Spain and the principle of reci- 
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procity. In the ordinance of 1702 it appears to be her 


favorite principle that ‘enemy ships shall make enemy NEREIDE, 
goods.” Inthe ordinance of 1748 the same principle is BENNETT, 
adopted and ordered to be carried into execution. These MASTER. 
ordinances were re-enacted in 1739, 1756, 1779, 1794 ——-——~ 


and 1796.. ‘The treaty now under consideration was 
wedged in between two of these ordinances; those of 
479% and 1796. Is it possible that Spain, the declared 
enemy of neutral rights, meant to recognize a principle 
like this, which had never before been taken under the 
protection of any nation? Are we to suppose that 
Spain, by this treaty, meant to abandon her own local 
law?” Spain has had this principle in abhorrence. By 
her ordnance of 17418 she says that if any part of the 
cargo is hostile it shall communicate its character to the 
ship and all the residue of the cargo. This principle 
cannot be understood but in the manner for which we 
contend. 


By the law of Spain, therefore, this property would 
be liable to condemnation. 


By the rule of reciprocity it ought to be condemned 
here. 


But it is abjected that the Spanish law has never 
heen enforced against us. It is sufficient for us to show 
that it exists. In the absence of contrary proof the pre- 
sumption is that it has been executed. 


It is said also that the rule of reciprocity applies only 
to the case of re-capture and salvage. But sir W. 
Scott, imthe Santa Crux, (1 Rob. 53, Am. Ed.) says 
that << this principle of reciprocity is by no means pecu- 
‘liar to cases of re-cupture: it is found also to operate 
“in other cases of maritime law: at the breaking out 
«of a war it is the constant practice of this country to 
«‘condemn property seized before the war, if the enemy 
«¢ condemns, and to restore if the enemy restores, It is 
«‘a principle sanctioned by the great foundation of the 
«slaw of England, magna charta itself ; which prescribes 
«‘ that at the commencement of a war the enemy’s mer- 
«chants shall be kept and treated as our own merchants 
“ are treated in their country.” 


iow Mieke "eet. 
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The principle of reciprocity has been distinctly re- 


NEREIDE, cognized and adopted by the law of Spain. Holland» 
BENNETT, remonstrated, but Spain answered that Holland had not 
MASTER, resisted the mavitime principles of England. ‘The same 
——-—— answer was received from France when we complained 


of the Berlin and Milan decrees. The British orders 
in council also were founded upon the same principle, 
Great Britain attempted to justify them by the asser- 
tion that we acquiesced in the Berlin and Milan de- 


crecs. The assertion was not true; but it shows that . 


Great Britain acknowledged the rule of reciprocity as 
a rule of the law of nations. 


3. As to the armament and resistance. 


The undisputed facts are that Pinto hired the whole 
vessel, and took in goods on freight for his own benefit. 
That the vessel was armed, sailed, resisted, and was 
captured. 


It is contended that he could lawfully do all this. If 
he could, he was a « chartered libertine.” Can a neu- 
tral surround himself « with all the pomp and circum- 


stance of war?” ‘The idea of our opponents exhibits a + 


discordia rerum—an incongruous mixture of discordant 
attributes ; a centaur-like figure—half man, half ship; 
a phantastic form, bearing in one hand the spear of 
Achilles, in the other the olive branch of Minerva; the 
frown of defiance on her brow, and the smile cf concili- 
ation on her lip, entwining the olive branch of peace 
around the thunderbolt of Jupiter, and hurling it, thus 
disguised, indiscriminately at friends and foes, 

From the authorities cited on the other side, an in- 
ference is atiempted to be drawn -that a neutral may 
lawfully employ an armed merchant vessel of the ene- 
my to transport his goods. But none of those authori- 
ties speak of an armed vesssl. Such a vessel unques- 
tionably has power to make captures. If she has a 
commission, the captures are for her own benefit; if 
she has no commission, she captures for the crown. 
Her prizes are droits of admiralty. It is true that if she 
sails without a pass, or some document to show her na- 
tional character, she would be considered as a pirate ; 
but this vessel had a British pass. If all neutrals may 
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lawfully hire such vessels, the ocean may be covered 


THE 


with them, and they might more effectually aid the ene- NEREIDE, 
my than his own navy. BENNETT, 


MASTER. 


Bynkershoek says the neutral must do nothing to the __—_.— 


prejudice of the belligerent. It is incumbent, therefore, 
upon Pinto to show that he did us no prejudice by char- 
tering such an armed vessel. We say he thereby in- 
fringed our right of search. It is said that the right of 
search is a right to search the ship only. But why 
search the ship? ‘I'o see what sort of a cargo she has. 
The cargo, therefore, must be searched as well as the 
ship. A neutral cannot carry contraband goods, nor 
violate blockade, nor carry his own property if it be the 
produce of his estate in the enemy’s country. To pre- 
vent this the belligerent has a right to stop and search 
his cargo. In this case it is the hostile character of the 
vessel which constitutes the offence, in as much as it pre- 
vented our right of seach. 


In the case of the Elsebe the cargo was forfeited by 
sailing under convoy which resisted search. Pinto 
falis by the fate of war. He identified himself with a 
hostile armamént ; he knew the necessary consequence 
of his act; he knew it would be the duty of the ship t 
resist; and that resistance would be made if there 
should be any chance of escape thereby. He must be 
either at peace or war. He cannot claim the advan- 
tages of both conditions at tle same time. 


EMMETT, in reply, 


After removing the objections which had been raised 
as to the British domicil of Pinto, and as ta some varia- 
tions between his testimony in preparatorio and his test 
affidavit, &c. observed, 


As to the treaty with Spain, that the maxim «free 
ships shall make free goods,” does not imply the con- 
verse, that hostile ships shall make hostile goods, There 
is certainly no necessary connexion between the two 
maxims, nor have they ever been supposed to be neces- 
sarily connected. The one is the claim of a neutral, 


the other of a belligerent. What is the rule of justice? . 


That free ships should make free goods, and that free 








408 SUPREME COURT U. Ss. 
goods, in belligerent ships, should be free also. When- 


NEREIDE, ever the two maxims have been connected,in a treaty, 
BENNETT, it has been where one of the maxims was important to 
MASTER. one of the parties as a neutral nation, and the other to 


the other party as a belligerent nation. 


In the treaty of the armed neutrality in 1780, the in- 
terest of the Dutch was to have the benefit of both max- 
ims. The Dutch idea however was discarded by the 
northern confederacy, and the two maxims completely 
separated. The empress of Russia in her manifesto of 
the 26th of February, 1780, declaring the principles 
which she intended to follow, states this principle in the 
following words, « That the effects belonging to the 
« subjects of the said warring powers shall be free in 
«all neutral vessels, except contraband merchandize.” 
But she says nothing respecting neutral goods found on 
board belligerent vessels. It cannot be supposed that 
she meant to surrender her neutral rights by mere im- 
plication. The principle is expressed in nearly the 
same words in the treaty of armed neutrality of 1780 ; 
nothing is there said respecting neutral goods in belli- 
gerent vessels. The king of Prussia, however, in his 
answer to the Russian manifesto, explicitly claims the 
freedom of neutral goods on board belligerent ships, as 
well as of belligerent goods on board of neutral ships. 
These facts show that in the general understanding of 
all Europe, the two maxims were entirely distinct and 
independent. See also Martens’s Law of Nations, trans- 
lated by Cobbet, 318. ‘The United States did not exist 


as a nation until after the two maxims were thus com- * 


pletely separated. 


Only three of the treaties by the United States have 
been produced on the other side. There aré in fact 
eight in which the principle is mentioned. 4. The 
treaty with France of the 6th of February, 1778, vol. 4, 
p. 398, which expressly adopts both maxims ; the Uni- 
ted States having in that instance yielded to the bellige- 
rent claim of France. 2. The treaty with Holland of 
the 8th of Octoher, 1782, vol. 1, p..436. 3. The treaty 
with Sweden of 3d April, 1783, vol.,2, p. 256, adopts 
only the maxim that free ships shall make free goods. 
4. The treaty with Prussia of 1785, vol. 2, p. 320, which 
adopts the principle free ships, &c. only, 5. The treaty 
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with Morocco, 1787, vol. 2, p. $69, which stipulatesthat THE 

free ships slfall make free goods, and that neutral goods NEREIDE, 
on board of belligerent vessels shall also be free. This BENNETT, 
latter stipulation was necessary, in as much as the Bar- MASTER. 
‘bary powers pay little respect in practice to the law of ———-— 


nations. 6. The treaty of 1795, with the Dey of Al- 
giers, vol. 2, p. 500, which adopts the maxim, free ships, 


free goods. 7. The treaty with Spain of 1795, vol. 2, p. 


526, adopts the same maxim. 8, The treaty with Tri- 
poli, of 1796, vol. 4, p. 44, adopts the same maxim and 
further stipulates that neutral goods shall be free in bel- 
ligerent vessels. It was not necessary that such a stipu- 
lation should be inserted in the treaty with Spain, be- 
cause Spain knew the law of nations and professed to 
respect it. 


If there be no doubt, then, as to the construction to be 
given by the Spanish treaty, there is no necessity to dis- 
miss the ordinance which is supposed to be connected 
with it. The principle which they call the rule of re- 
ciprocity ought more properly to be called the rule of 
retaliation. 


But there is no such ordinance of Spain as is pre- 
tended. ‘The ordinance applies only to Spanish goods 
found on board the vessels of the enemy, and was a mere 
temporary provision to continue only during the war. 
It appears by the extract from D’Habreu, found in 2 
Azuni, 139, that the liability of the goods of neutrals 
found on board the vessels of the enemy depended upon 
treaties and not upon that ordinance. 


The rule of retaliation is not a rule of the law of na- 
tions. Phe violation of the law of nations by one na- 
tion does not make it lawful for the offended nation to 
violate the law in the same way. It is true that states 
may resort to retaliation as a means of coercing justice 
from the other party. But this is always done as an act 
of state, and not as the mere result of a judicial execu- 
tion of the law of nations. It is the effect of policy, not 
of law. Such were the measures adopted by the orders 
in council of Great Britain, and ‘the offensive decrees of 
France, and of other nations under the control of France, 
which have been mentioned on the other side. The go- 
vernment of a state always undertakes to punish the vio- 
VOL. IX. 52 















THE 































MASTER. 





310 SUPREME COURT U. S. 


lation of its rights and ‘it chooses its own means. But 


NEREIDE, the tribunals of justice must decide according to law. 
BENNETT; ; 


The cases alluded to by sir W. Scott in the Santa 
Crux, are cases in which the government could lawfully 
exercise its discretion in receding from its acknowledged 
rights. ‘Thus in the case of property seized at the 
breaking out of a war, the government would have an 
unquestioned right to condemn or to release it. It was 
not the right to condemn which depended upon the rule 
of reciprocity, but the inexpediency. It was not a ques- 
tion of law, but of policy. 


As to the armament, and the resistance. 


It is difficult to say in what fact the opposite party 
consider the criminality to exist. Is it that Pinto took 
unarmed passengers on board? This was lawful. Was 
it the taking on board enemy goods? This was innocent. 
Was it in chartering an armed vessel? There is no rule 
of the law of nations against it. Was it in arming the 
vessel? The fact is not proved. Was it in joining in 
the combat? It is fully proved that he took no part in 
the contest. 


But it is said that chartering the vessel makes him 
owner forthe voyage. This is not the rule in a Court of 
admiralty. Even if an enemy charter a ncutral vessel 
he is not owner for the voyage. The vessel is always 
restored. Bynkershoek says it is not unlawful for a 
ncutral to hire a vessel from the enemy, for commercial 
purposes. But it said that he means an unarmed ves- 
sel. There is nothing to support that idea. The natu- 


_ ral presumption is that an enemy’s ship would Be armed. 


It is.said also that a neutral may deposit his goods in 
an armed belligerent vessel under a bill of lading, but 
not under acharter-party. That is, that several neutral 
merchants may severally occupy the whole ship, but 
that one cannot. A distinction founded upon no differ- 
ence of principle cannot alter the case. How does he 
call the belligerent faculties of the ship into action, more 
in one case than in the other? Does the neutral add to 
her belligerent faculty, by lading her deeply and giving 
her a destination from which she dare not depart in quest 
of her enemy? — 
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This is not a commissioned vessel. That case might THE 
be different. ‘The Epervier was a comissioned vessel, NEREIDE, 
and it is said was coming from Bermuda with bullion BenneTT, 
for the British troops in Canada; otherwise probablya MasrTEeR. ' 
Claim for the builion would have been interposed. In ———— 
the case of the British packets captured during the pre- 
seni war, was the property of the neutral passengers 
confiscated ? These vessels were armed and commis- 
sioned. But thereis no distinction taken in the books 
between commissioned and uncommissioned vessels, ex- 
cept that the latuer cannot make captures, under the pe. 
nalty of being treated as pirates. 2 Jzuni, 233. 





























If the doctrine be true in regard to an armed vessel, 
it must be equally true with regard to convoy; yet they 
do not pretend that this vessel is liable to condemnation 
because she sailed with convoy. ‘The law of England is 
now tiat no vessel shall sail without convoy. Sucha 
doctrine would go to prevent neutral property from be- 
ing laden on board an English merchantman. Did 
England suppose, when she was passing the law requiring 
all vessels to sail with convoy, that she was cutting her- 
self off from all neutral freight ? 


When writers on the law of nations speak of a belli- 
gerent vessel, what do they mean? They speak of it as 
of a wolf which you can only hold by the ears—Zupum 
auribus tenere. They mean a vessel carrying on war. 
But can a vessel carry on war without arms? What de- 
gree of armament is sufficient to make it unlawfal for a 
neutral to employ her? One musket, or two, or twenty ? 


The Consolato del Mare, was written long before the 
know of fire arms, and does not speak of the dis- 
tinction between armed and unarmed. In all the battles 
in which England has been engaged, and in all her com- 
mercial transactions, has such a case never occurred be- 
fore? If it has, why are the books silent upon the sub- 
ject. Why has not a single Writer in the world mentioned 
the difference between neutral goods found in an armed 
and in an unarmed vessel of the enemy? See 2 Axuni, 
194%, 195,196, 197, and the authorities there cited. 


The owner of the ship was an enemy. He had a per- 
fect right to arm and defend his ship, The master, for 
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THE this purpose was his exclusive agent. His act in de-. 
NEREIDE, fending the ship cannot be attributed to the innocent 
BENNETT, owner of the cargo, who also had a perfect right to put 

MASTER. his goods on board such a ship; and who did not interfere 

———-——— inthe combat. But it is said that a neutral has only a 
right to carry on his accustomed oe in his accustomed 
manner. Where is it said that 1t must be carried on in 
his accustomed manner ? There is no authority for such 
a restriction, nor any principle to justify it. 


.* But this trade from London to Buenos Ayres was al- 
ways carried on in British ships, and often if not gener- 
ally armed. This was a voyage carried on in the accus- 
temed way. 


It is said also that by putting these neutral goods on 
board an armed vessel oar right of search, as a bellige- 
rent nation, was impaired. 

. But how is the right of search applicable to this case 2 
This is a secondary right, auxiliary to the belligerent 
right of capturing the enemy’s goods on board a neutral 
vessel. It is applicable only to a vessel hearing a neu- 
tral flag. The belligerent has a right to know whether 
the cargo be really neutral, and for that purpose must 
examine it atsea. But if the vessel bears the flag of au 
enemy, there is no necessity to search the nature of the 
cargo at sea. You have the right to capture at once, 
and bring her in, when the cargo may be examined ; 
the neutral must make out his claim, and is never enti- 
tled to damages for the delay or the detention. 


Why does neutral resistance of search forfeit the car- 
go as well as the vessel, although the owner of the cargo 
had no concern in the vessel nor in the resistance? it is 
because the act of resistance was wholly unlawful ; and 
the owner of the cargo can recover damages from the 
owner of the vessel or the master. But here the resist- 
ance was lawful; Pinto could never recover damages 
against the master for defending his ship. 


March 11.  Absent....Topp, J. 


Marsnatt, Ch. J. after stating the facts of the case, 
delivered the opinion of the court as follows : 
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« In support of the sentence of condemnation in this THe 
case, the captors contend, NEREIDE, 
| BENNETT, 
4. That the Claimant, Manuel Pinto, has neither made MASTER. 
sufficient proof of his neutral character nor of his pro- ——-—— 
perty in the goods he claims. 


2. That by the treaty between Spain and the United 
States the property of a Spanish subject in an enemy’s 
vessel is prize of war. 


$. That on the principles of reciprocity this property 
should be condemned. 


4. That the conduct of Manuel Pinto and of the ves- 
sel has impressed a hostile character on his property and 
on that of other Spaniards laden on board of the Nereide. 


41. Manuel Pinto is admitted to be a native of Buenos 
Ayres, and to carry on trade at that placein connexion 
with his father and sister, who are his partners, and who 
also reside at Buenos Ayres ; but it is contended that 
he has acquired a domicil in England, and with that do- 
micil the English commercial character. 


Is the evidence in any degree doubtful on this point ? 
Baltaza Ximenes, Antonio Lynch, and Felix Lynch, 
three Spaniards, returning with Pinto in the Nereide, 
all depose that Buenos Ayres is the place of his nativity 
and of his permanent residence, and that he carries on - 
trade at that place. 


In his test affidavit Manuel Pinto swears in the most 
explicit terms to the fact that Buenos Ayres is, and al- 
ways has been the place of his permanent residence ; 
that he carries on business there on account of himself, 
his father, and sister, and that he has been absent for 
temporary purposes only. His voyage to London, where 
he arrived in June, 1813, was for the purpose of pur- 
chasing a cargo for his trade at Buenos Ayres, and of 
establisl:ing connexions in London for the purposes of 
his future trade at Buenos Ayres. 


This plain and direct testimony is opposed, 
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THE 4. By his examination in preparatoric. 

NEREIDE, - i 

gennetr, In his answer to the first interrogatory he says that 

master. he was born at Buenos Ayres, that for seven years last 

—-—— past, he has lived and resided in England and Buenos 
Ayres, that he now lives at Buenos Ayres, that he has 
wenerally lived there for thirty-five years last past, and 
has been admitted a freeman of the new government. 





Whatever facility may be given to the acquisition of a 
commercial domicil, it has never heretofore been con- 
tended that a merchant having a fixed residence, and 
carrying on business at the place of his birth, acquires. 
a foreign commercial character by occasional visits to a 
foreign country. Had the introduction of the words « se- 
ven years last past” even not been fully accounted for by 
reference to the interrogatory, those wards could not 
have implied such a residence as would give a domicil. 
But they are fully accounted for. 


In his answer to the 12th interrogatory he repeats 
that he is a Spanish American ; now lives and carries 
on trade at Buenos Ayres, and has generally resided 
there. ; 


2. The second piece of testimony relied on by the 

. counsel for the captors:is the charter party. That in- 

strument states Manuel Pinto to be of Buenos Ayres 
now residing in London. 


The charter party does not state him to have been for- 
merly of Buenos Ayres, but to be, at its date, of Bue- 
nos Ayres. Nothing can be more obvious than that the 
expression, now residing in London, could be) intended 
to convey no other idea than that he was then personally 
jn London. 


As little importance is attached to the covenant to re- 
ceive the return cargo atthe wharf in London. The 
performance of this duty by the consignee of the cargo 
as the agent of Pinto, would be a complete execution 
of it. 


Had the English character been friendly and the Span- 
ish hostile, it would have been a hardy attempt indeed in 
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Mr. Pinto to found, on these circumstances, a claim to a 


The question respecting ownership of the goods is 
not so perfectly clear. 


The evidence of actual ownership, so far as the claim 
asserts property existing, at the time, in himself and 
partners, is involved in no uncertainty. The test affi- 
davit annexed to the claim is full, explicit, and direct. 
It goes as far as a test affidavit can go in establishing 
the right which the claim asserts. All the documentary 
evidence, relating to this subject, corroborates this affi- 
davit. The charter party shows an expectation that, of 
a freight of 700/. the goods of Mr. Pinto would pay 4007. 
The very circumstance that he chartered the whole ves- 
sel furnishes strong inducement to the opinion that a 
great part of her cargo would be his own. 


The witnesses examined in preparatorio, so far as they 
know any thing on the subject, all depose to his interest. 
William Puzey was clerk to Pinto, and he deposes to 
the interest of his employer, on the knowledge acquired 
in making out invoices and other papers belonging to 
the cargo. His belief too is, in some degree, founded 
on the character of Pinto in London, where he was spo- 
ken of as a man of great respectability and property ; 
and from the anxiety he discovered for the safety of the 
property after the Nercide was separated from her con- 
voy. 


The bills of lading for that part of the cargo which is 
claimed by Pinto, are filled up, many of them with his 
name, some to order, and the marginal letters in the 
manifest would also denote the property to be his. Where 
he claims a part of a parcel of goods the invoice is some- 
times to order, and the marginal letters would indicate 
the goods to be the property of Pinto and some other 
person. 


This testimony proves, very satisfactorily, the inter- 
est of Pinto’s house in the property he claims. ‘There is 
no counter testimony in the cause, except the belief ex. 
pressed by Mr. Puzey, that for a part of the goods Pin- 
to was agent for the government of Buenos Ayres. This 





THE 
domicil in England. NEREIDE; 
; BENNETT, 
MASTER, 
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THE belief of Mr. Puzey is supposed to derive much weight 
NEREIDE, from his character as the clerk of Mr, Pinto. The im- 
BENNETT, portance of that circumstance, however, is much dimin- 

MASTER. ished by the fact that he had seen Pinto only a week be- 
—— fore the sailing of the Nereide, and that he does not 
declare his belief to be founded on any papers he had 
copied or seen; or on any communication made to him 
by his employer. There are other and obvious grounds 
for his suspicion. A part of the cargo consisted of arms 
and military accoutrements ; and it was not very sur- 
prising that Puzey should conjecture that they were 
purchased for a government about to sustain itself by 
the sword. But this suspicion is opposed by conside- 
rations of decisive influence, which have been stated at 
the bar. The demand for these articles in Buenos Ay- 
res by the government would furnish sufficient motives 
to a merchant for making them a part of his cargo. In 
a considerable part of this warlike apparatus, ‘British 
subjects were jointly concerned. It is extremely impro- 
bable, that, if acting for his government, he would have 
associated its interests with those of British merchants. 
Nor can a motive be assigned for claiming those goods 
for himself instead of claiming them for his government. 
They woald not by such claim become his if restored. 
He would still remain accountable to his government, 
and the truth would have protected the property as ef- 
fectually as a falshood, should it remain undetected. By 
claiming these goods for himself, instead of his govern- 
ment, he would commit a perjury from which he could 
derive no possible advantage, and which would expose 
to imminent hazard, not only those goods but his whole 
interest in the cargo. The Court, therefore, must consider 
this belief of Mr,Puzey as a suspicion, which a full knowl- 
edge of the facts ought entirely to dissipate. If there 
was nothing in the cause but this suspicion, of this be- 
lief of Mr. Puzey, the court would not attach any im- . 
portance to it. But Mr. Pinto himself has, in his ex- 
amination in preparatorio, been at least indiscreet in as- 
serting claims not to be sustained ; and in terms which 
do not exhibit the real fact in its true shape. In his 
answer to the 412th interrogatory he says * And this 
««deponent also has one-fourth interest as owner of 
«¢ the following goods, &c. viz. 15 bales of merchandize,” 
&c. In his claim he thus states the transaction un- 
der which his title to the one-fourth of these goods ac- 
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crued. He had agreed with certain personsin England Tue 

to select for them a parcel of goods for the market NEREIDE, 
of Buenos Ayres, of which he was to be the consignee, BENNETT, 
and which he would sell on a commission of 10 per cent. MASTER. 
on the amount of sales at Buenos Ayres. ‘These goods 
were selected, purchased, and consigned to Manuel 
Pinto. The bills of lading were in his possession, and 
he considered his interest under this contract as equal 
to one-fourth of the value of the goods, «‘ wherefore,’’ he 
says, “he did suppose that he was interested in the 
said goods and merchandize for himself, bis father, and 
sister, and well entitled, as the owner thereof, or other- 
wise, to an equal fourth part of the said goods, inas- 
much as his commissions as aforesaid, would have been 
equal to such fourth.’ ' 





It is impossible to justify this representation of the 
fact. The reasoning might convince the witness, but 
the language he used was undoubtedly calculated to mis- 
lead the Court, and to extricate property to which the 
captors were clearly entitled, although the witness 
might think otherwise. Such misrepresentations must 
be frowned on in a prize Court, and must involve a 
claim, otherwise unexceptionable, in doubt and danger. 
A witness ought never to swear to inferences without 
stating the train of reasoning by which his mind has 
been conducted to them. Prize Courts are necessarily 
watchful over subjects of this kind, and demand the ut- 
most fairness in the conduct of Claimants. Yet prize 
Courts must distingnish between misrepresentations 
which may be ascribed to error of judgment, and which 
are, as soon as possible, corrected by the party who has 
made them, and wilful falsehoods which are detected by 
the testimony of others, or confessed by the party when 
detection becomes inevitable. In the first case there 
may be cause for a critical and perhaps suspicious ex. 
amination of the claim and of the testimony by which it 
is supported ; but it would be harsh indeed to condemn 
neutral property, in a case in which it was clearly proved 
to be neutral, for one false step, in some degree equivo~ 
cal in its character, which was so soon corrected by the 
party making it. 


The case of Mr. Paul’s printing press is still Tess da- 
bious in its appearance. It would require a very criti- 
VOL. IX. 53 
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THE cal investigation of the evidence to decide whether this 

. NEREIDE, press is stated in his answer to the 12th interrogatory 
BENNETT, to be his property or not. Four presses are said in that 
MASTER. answer to belong to him; but he also says in his an- 
—— swer to another interrogatory, perhaps the 26th, that 
Mr. Paul had one printing press on boards Whether 
there were five presses in the cargo, or only four, has 

not been decided, because the declaration made in his 
examination in preparatorio that One of the presses be- 
longed to Mr. Paul proves unequivocally that the mis- 

take, if he made one, was not fraudulent. 





That he should state as his, the property which be- 
longed to a house in Buenos Ayres, whose members all 
resided at the same place, and of which he was the act- 
ing and managing partner, was a circumstance which 
could not appear important to himself, and which was 
of no importance in the cause. ‘These trivial and acci- 
dental inaccuracies are corrected in his claim and in his 
test affidavit. The Court does not think them of suffi- 
cient importance to work a confiscation of goods, of the 
real neutrality of which no serious doubt’is entertained. 


2. Does the treaty between Spain and the United 
States subject the goods of either party, being neutral, to 
condemnation as enemy property, if found by the other 
in the vessel of an enemy?» That treaty stipulates that 
neutral bottoms shall make neutral goods, but contains 
no stipulation that enemy bottoms shall communicate 
the hostile character to the cargo. It is contended by 
the captors that the two principles are so completely 
7. identified that the stipulation of the one necessarily in- 
eludes the other. 


Let this proposition be examined. 


‘Fhe rule that the goods of an enemy found in the ves- 
sel of a friend are prize of war, and that the goods of a 
friend found in the vessel of an enemy are to be restored, 
is helieved to be a part of the original law of nations, as 
generally, perhaps universally, acknowledged. Cer- 
tainly it has been fully and unequivocally recognized 
by the United States. This rule is founded on the sim- 
ple and intelligible principle that war gives a full right - 
to capture the goods of an enemy, but gives no right to 
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5 captare the goods of a friend. In the practical applica- THE 
y tion of this principle, so as to form the rule, the proposi- NEREIDE, 
at tions that the neutral flag constitutes no protection to BENNETT, 
I= enemy property, and that the beiligerent flag communi- MasTER. 
at cates no hostile character to neutral property, are ne- -—-—-—— 
r cessarily admitted. The character of the property, 
18 taken distinctly and separately from all other consider- 
is ations, depends in no degree upon the character of the , 
e- vehicle in which it is found. 
5. 
Many nations have believed it to be their interest te 
vary this simple and natural principle of public law. 
e- They have changed it by convention between themselves 
Wi as far as they have believed it to be for their advantage 
t to change it. But unless there be something in the na- 
ch ture of the rule which renders its parts unsusceptible of 
as division, nations *must be capable of dividing it by ex- 
i press compact, and if they stipulate either that the neu- 
is tral flag shall cover enemy goods, or that the enemy 
fi- flag shall infect friendly goods, there would, in reason, 
he seem to be no necessity for implying a distinct stipula- 
d. tion not expressed by the parties. ‘Treaties are formed 
upon deliberate reflection. Diplomatic men read the 
ed public treaties made by other nations and cannot be 
to supposed either to omit or insert an article, common in 
er public treaties, without being aware of the effect of such 
at omission or insertion. Neither the one nor the other is 
ns to be ascribed to inattention. And if an omitted arti- 
ite cle be not necessarily implied in one which is inserted, 
by the subject to which that article would apply remains 
ly under the ancient rule. That the stipulation of immu- 
n- nity to enemy goods in the bottoms of one of the parties 
being neutral does not imply a surrender of the goods 
of that party being neutral, if found in the vessel of an 
enemy, is the preposition of the counsel for the Clai- 
mant, and he powerfully sustains that proposition by 
2s - arguments arising from the nature of the two stipula- 
a tions. The agreement that neutrai vottoms shall make 
d, neutral goods is, he very justly remarks, a concession 
as made by the belligerent to the neutral. It enlarges the 
2 sphere of neutral commerce, and gives to the. neutral 
ed flag a capacity not given to it by the law of nations. 
m- 
ht The stipulation which subjects neutral property, found 
to in the bottom of an enemy, to condemnation as prize of 
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war, is a concession made by the neutral to the bellige- 
rent. It narrows the sphere of neutral commerce, and 
takes from the neutral a privilege he possessed under 
the law of nations. The one may be, and often is, ex- 
changed for the other. But it may be the interest and 
the will of both parties to stipulate the one without the 
other; and if it be their interest, or their will, what 
shall prevent its accomplishment? A neutral may give 
some other compensation for the privilege of transport- 
ing enemy goods in safety, or both parties may find an 
interest in stipulating for this privilege, and neither may 
be disposed to make to, or require from, the other the 
surrender of any right as its consideration. What shall 
restrain independent nations from making such a com- | 
pact? And how is their intention to be communicated 
to each other or to the world so properly as by the com- 
pact itself? 


If reason can furnish no evidence of the indissolubili- 
ty of the two maxims, the supporters of that proposition 
wili certainly derive no aid from the history of their 
progress from the first attempts at their introduction to 
the present moment. 


For a considerable length of time they were the com- 
panions of each other—not as one maxim consisting of a 
single indivisible principle, but as two stipulations, the 
one, in the view of the parties, forming a natural and 
obvious consideration for the other. The celebrated 
compact termed the armed neutrality, attempted to ef- 
fect by force a great revolution in the law of nations, 
The attempt failed, but it made a deep and lasting im- 
pression on public sentiment. The character of this 
effort has been accurately stated by the counsel for the 
Claimants. Its object was to enlarge, and not in any 
thing to diminish the rights of neutrals. ‘The'great pow- 
ers, parties to this agreement, contended for the princi- 
ple, that free ships should make free goods ; but not for 
the converse maxim ; so far were they from supposing 
the one to follow as a corollary from the other, that the 
contrary opinion was openly and distinctly avowed. 
The king of Prussia declared his expectation that in 
future neutral bottoms would protect the goods of an 
enemy, and that neutral goods would be safe in an ene- 
my bottom. There is no reason to believe that this opi- 
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2 nion was not common to those powers who acceded to THE 
d the principles of the armed neutrality. NEREIDE, 
or . BENNTET, 
K- From that epoch to the present, in the various trea- MASTER. 
id ties which have been formed, some contain no article 
he on the subject and consequently leave the ancient rule . 
at in full force. . Some stipulate that the character of the 
ve cargo shall depend upon the flag, some that the neutral 
t- flag shall protect the goods of an enemy, some that the 
in goods of a neutral in the vessel of a friend shall be 
Ly prize of war, and some that the goods of an enemy in a 
he neutral bottom shall be safe, and that friendly goods 
all jn the bottom of an enemy shall also be safe. 
er 
ad This review which was taken with minute accuracy 
n- at the bar, certainly demonstrates that in public opinion 
no two principles are more distinct and independent of 
each other than the two which have been contended to 
li- be inseparable. 
n 
ir Do the United States understand this subject differ- 
to ently from other nations? It is certainly not from our 
treaties that this opinion can be sustained. The United 
States have in some treaties stipulated for both princi- 
- ples, in some for one of them only, in some that neutral 
a bottoms shall make neutral goods and that friendly goods 
1e shall be safe in the bottom of an enemy. It is therefore 
rd clearly understood in the United States, so far as an 
-d opinion can be formed on their treaties, that the one 
f- principle is totally independent of the other. They have 
8. stipulated expressly for their separation, and they have 
- sometimes stipulated for the one without the other. 
is 
e But in a correspondence between the secretary of state 
4 of the United States and the minister of the French re- 
y- public in 1793, Prussia is enumerated among those na- 
i- tions with whom the United States had made a treaty 
r adopting the entire principle that the character of the 
g cargo should be determined by the character of the flag. 
e 
1. Not being in possession of this correspondence the 
n Court is unable to examine the construction it has re- 
n ceived. It has not deferred this opinion on that account, 
} because the point in controversy at that time was the 
- ebligation imposed on the United States to protect belli- 
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gerent property in their vessels, not the liability of their 


NEREIWDE, property to capture if found in the vessel of a bellige- 
BENNETT, rent. ‘To this point the whole attention of the writer 
MASTER. was directed, and itis not wonderful that in mentioning 
——-— incidentally the treaty with Prussia which contains the 


principle that free bottoms make free goods, it should 
have escaped his recollection that it did not contain the 
converse of the maxim. On the talents and virtues) 
which adorned the cabinet of that day, on the patient 
fortitude with which it resisted the intemperate violence 
with which it was assailed, on the firmness with which ° 
it maintained those principles which its sense of duty 
prescribed, on the wisdom of the rules it adopted, no 
panegyric has been pronounced at the bar in which the 
best judgment of this Court does not concur. But this. - 
respectful defference may well comport with the opinion, 
that an argument incidentally brought forward by way. 
of illustration, is not such full authority as a decision di- 
rectly on the point might have been. 


S, The third point made by the captorsis, that what- 
ever construction might be pat on our treaty with Spain, 
considered as an independant measure, the ordinances 
of that government would subject American property, 
under similar circumstances, to confiscation, and there- 
fore the property, claimed by Spanish subjects in this 
case, ought to be condemed as prize of war. 


The ordinances themselves have not been produced, 
nor has the Court received such information respecting 
them as would enable it to decide certainly either on 
their permanent existence, or on their application to the 
United States. But be this as it may, the Court is de- 
cidedly of opinion that reciprocating to the subjects of a 
nation, or retaliating on them, its unjust proceedings to- 
wards our citizens, is a political not a legal measure. 
It is for the consideration of the government not of its 
Courts. The degree and the kind of retaliation de- 
pend entirely on considerations foreign to this tribunal. 
It may be the policy of the nation to avenge its wrongs 
in a manner having no affinity to the injury sustained, 
or it may be its policy to recede from its full rights and 
not to avenge them at all. It is not for its Courts to 
interfere with the proceedings of the nation and to thwart 
its yiews, It is not for ys to depart from the beaten track 
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prescribed for.us, and to tread the devious and intricate — 


path of politics. Even in the case of salvage, a case pe- NEREIDE, 
culiarly within the discretion of Courts, because no fixed BENNETT, 
rule is prescribed by the law of nations, congress has not MASTER. 
left it to this department to say whether the rule of fo- -—--—— 


reign nations shall be applied to them. but has by law 
applied that rule. ff it be the will of the government to 
apply to Spain any rule respecting captures which Spain 
is supposed to apply to us, the government will manifest 
that will by passing an act for the purpose. .'Till such 
an act be passed, the Court is bound by the law of na- 
tions which is a part of the law of the land. 


Thus far the opinion of the Court has been formed 
without much difficulty. Although the principles, as- 
serted by the counsel, have been sustained on both sides 
with great strength of argument, they have been found 
on examination to be simple and clear in themselves. 
Stripped of the imposing garb im which they have been 
presented to the Court, they have no intrinsic intricacy 
which should perplex the understanding. 


The remaining point is of a different character. Bel- 
ligerent rights and neutral privileges are set in array 
against each other. Their respective pretensions, ifnot 
actually intermixed, come into close contact. and the 
line of partition is not so distinctly marked as to be 
clearly discernible. It is impossible to declare in favor 
of either, without hearing, from the other, objections 
which it is difficult to answer and arguments, which it is 
not easy to refute. The Court has given to this subject 
a patient investigation, and has endeavored to avail it- 
self of all the aid which has heen furnished by the bar. 
The result, if not completely satisfactory even to our- 
selves, is one from which it is believed we should not de- 
part were further time allowed for deliberation. 


4 Has the conduct of Manuel Pinto and ofthe 
Nereide been such as to impress the hostile character on 
that part of the cargo which was in fact neutral? 


In considering this question the Court has examined 
separately the parts which compose it. 


The vessel was armed, was the property of an enemy, 


THE 


NEREIDE, claim? 
BENNETT, 
MASTER. 
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and made resistence. How do these facts affect the 
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Had the vessel been armed by Pinto, that fact would 


——-—— certainly have constituted an, important feature in the 





case. But the Court can perceive no reason for believ- 
ing she was armed by him. He chartered, it is true, 
the whole vessel, and that he might as rightfully do as 
contract for her partially ; but there is no reason to be- 
lieve that he was instrumental in arming her. The 
owner stipulates that the Nereide « well manned, victu- 
« alled, equipped, provided and furnished with all things 
«* needful for such a vessel,” shall be ready to take on 
board a cargo to be provided for her. The Nereide, 
then, was to be put, by the owner, in the condition in 
which she was to sail. In equippmg her, whether with 
or without arms, Mr. Pinto was not concerned. It ap- 
pears to have been entirely and exclusively the act of 
the belligerent owner. 


Whether the resistance, which was actually made, is 
in any degree imputable to Mr. Pinto, is a question of 
still more importance. 


It has been argued that he had the whole ship, and 
that, therefore, the resistance was his resistance. 


The whole evidence upon this point is to be found in 
the charter party, in the letter of instructions to the 
master, and in the answer of Pinto to one of the inte 
rogatories in preparatorio. 


The charter party evinces throughout that the ship 
remained under the entire direction of the owner, and 
that Pinto in no degree participated in the command of 
her. The owner appoints the master and stipulates for 
every act to be performed by the ship, from the date of 
theycharter party te the termination of the voyage. In 
no one respect, except in lading the vessel, was Pinto to 
have any direction of her. 


The letter of instructions to’ the master contains fall 
directions for the regulation of his conduct, without any 
other reference to Mr. Pinto than has been already 
stated. That reference shows a positive limitation of 
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given him by the charter party. 


"tral to place his goods on board an armed belligerent 


_ tral persons which happen to be in an @nemy’s coun- 
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his.powér by the terms of the charter party. Conse- THE 
quently he had no share in the government of the ship. NEREIDE, 
BENNETT, 
But Pinto says in his answer to the 6th interrogatory MasTER. 
that «he had control of the said ship and cargo.” — 














Nothing can be more obvious than that Pinto could 
undérstand himself as saying no more than that he had 
the control of the ship and cargo so far as respected her 
lading. A part of the cargo did not belong to him, and 
was not consigned to him. His control over the ship 
began and ended with putting the cargo on board. He 
does not appear ever to have exercised any authority in 
the management of the ship. So far from exercising 
any during the battle, he went into the cabin where he 
remained till the conflict was over. It is, then, most ap- 
parent that when Pinto said he had the control of the 
ship and cargo, he used those terms in a limited ‘sense. 
He used them in reference to the power of lading her; 


If, in this, the Court be correct, this cause is to be 
governed by the principles which would apply to it had 
the Nereide been a general ship. 


The next point to be considered is the right of a neu- 
merchantman. 


That a neutral may lawfully put his goods on board 
a belligerent ship for conveyance on the ocean, is uni- 
versally recognized as the original rule of the law of na- 
tions. It is, as has already been stated, founded on the 
plain and simple principle that the property of a friend 
remains his property wherever it may be found. «Since 
it is not,”’ says Vattel, «the place where a thing is which 
determines the nature of that thing, but the character of 
the person to whom it belongs, things belonging to meu- 


try, or on board an enemy’s ships, are to be distinguish- 
ed from those which belong to the enemy.” 


Bynkershoek lays down the same principles in terms 
equally explicit; and in terms entitled to the more con- 
sideration, because he enters into the enquiry whether a 
VOL. 1X. 54 
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THE knowledge of the hostile character of the vessel cag ef 


fect the owner of the goods. 


The same principle is laid dow n by other writers on 


the same subject, and is believed to be contradicted by 
none. It is true there were some old ordinances of 
France declaring that a hostile vessel or cargo should 
expose both to condemnation. But these orditances 
have never constituted a rule of public law. i 


It is deemed of much importance that the rule is a 


versally laid down in terms which comprehend ay 
armed as well as an unarmed vessel; and that armed. 
vessels have never been excepted fromit. Bynkershoek, 
in discussing a question suggesting an exception, with 
his mind directed to hostilities, dees not hint that this 
privilege is confined to unarmed merchantmen. 


oy 


In point of fact, it is believed that a belligerent mer- 


chant vessel rarely sails unarmed, so that this —_ 


tion from the rule would be greater than the rule i 

At all events, the number of those who are armed and 
who sail under convoy, is too great not to have attract 
ed the attention of writers on public law; and this é- 
ception to their broad general rule, if it existed, would 
certainly be found in some of their works. It would be 
strange if a rule laid down, with a view to war, in such 


broad terms as to have universal application, shouldbe | 


so construed as to exclude from its operation almost 
every case for which it purports to provide, and yet 
that not a dictum should be found in the books pointing 
to such construction. 
A 

The antiquity of the rule is certainly not un of 
consideration. It is to be traced back to the time 
almost every merchantman was in a condition for self- 
defence, and the implements of war were so light and 80 
cheap that scarcely any would sail without them.” - 


- A belligerent has a perfect right to arm in his own _ 
defence ; and a neutral has a perfect right to transport ” 
his goods i in a belligerent vessel. These*rights do not 
interfere with each other. The neutral has no control 
over the belligerent right to arm—ought he to be ac- 
countable for the exercise of it? 
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i ef. By placing neutral property in a belligerent ship, THE 
+ that property, according to. the positive rules of law, NERBIDE, 
| dors not cease to be neutral. Why should it be changed BENNETT, 
son by the exercise of a belligerent right, universally ac- MASTER. 
L by knowledged and in common use when the rule was laid 
s of down, and over which the neutral had no control ? 
_ The belligerent answers, that by arming his rights 
4 are impaired. By placing his goods under the guns of 
Mey. an enemy, the neutral has taken part with the enemy 
uni- and assumed the hostile character. 
co Previous to that examination which the Court has 
ek, been able to make of the reasoning by which this pro- 
with. position is sustained, one remark will be made which 
this applies to a great part of it. The argument which, 


taken in its fair sense, would prove that it is unlawful 
to deposit goods for transportation in the vessel of an 
enemy generally, however imposing its form, must be 
unsound, because it is in contradiction to acknowledged 
law. 


It is said that by depositing goods on board an arm- 
ed belligerent the right of search may be impaired, per- 
haps defeated. 


What is this right of search? Is it a substantive and 
independent right wantonly, and in the pride of power, 
to vex and harrass neutral commerce, because there is 
acapacity to do so? or to indulge the idle and mis- 
chievous curiosity of looking into neutral trade? or the 
assumption of a right to control it? If it be such a sub- 
stantive and independent right, it would be better that 
cargoes should be inspected in port before the sailing of 
the vessel, or that belligerent licenses should be pro- 
cured. But this is not its character. 


shri” Saasbeeete 


Belligerents have a full and perfect right to capture 
enemy goods and articles going to their enemy’ which 


own are contraband of war. ‘To the exercise of that right 
sport | the right of search is essential. It is a mean justified 
» not by the end, It has been truely denominated a right 
ntrol growing out “of, and ancillary to the greater right of 


capture, Where this greater right may be legally ex. 
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THE ercised without search, the right of search can ne . 
NEREIDE, arise or come into question. 
BENNETT, 
MASTER. But it is said that the exercise of this right may be 
-——— prevented by the inability of the party claiming it {9 
captare the belligerent carrier of neutral property, 


$ 


And what injury results from this circumstance?) If . 
the property be neutral, what mischief is done by itsce, 
caping a search. In so doing there is no sin even 
against the belligerent, if it can be effected by lawial 
means. The neutral cannot justify the use of force or. 
fraud, but if by means, lawful in themselves, he canege. 
cape this vexatious procedure, he may cortaialy employ ‘j 
them. 


To the argument that by placing his goods in the. 
vessel of an armed enemy, he connects himself with that, 
enemy and assumes the hostile character; it is answer, ~ 


ed that no such connexion exists, am 


FEEFSe7S3,, &FE 


The object of the neutral is the transportation of his, 
goods. His connexion with the vessel which pee 
them is the same, whether that vessel be armed or 
armed. ‘The act of arming is not his—it is the act ol 
party who has a right so to do. He meddles not 
the armement nor with the war, Whether his gondg. 
were on board or not, the vessel would be armed and. 
would sail. His goods do not contribute to the arma. 
ment further than the freight he pays, and freight ae | 
would pay were the vessel unarmed. oe 

It is difficult to perceive in this argument any thing — 
which does not also apply to an unarmed vessel.olny 
both instances it is the right and the daty of the carrier; 
to avoid capture and to prevent a search. There is.no)” 
difference except in the degree of capacity to carry this. 
duty into effect. The argument would operate against: » 
the rule which permits the neutral merchant to employ 
a belligerent vesssel without imparting to his goods the. 
belligerent character. nae 


BREEBS BS SesetSBtetererEee . 


The argument respecting resistance stands, on ae 
same ground with that which respects armin eet 
are lawful. Neither of them is chargeable to goods — 
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ttutral character of the passengers forfeited by the same 
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or their owner, where he has taken no part in it. They 
are incidents to the character of the vessel; and may NEREIDE, . 
BENNETT, 


always occur where the carrier is belligerent. 


It is remarkable that no express authority on either 
side of this question can be found in the books. A few 
scanty materials, made up of inferences from cases de- 

ding on other principles, have been gleaned from the 
ks and employed by both parties. They are cer- 
ly not decisive for or against either. 


celebrated case of the Swedish convoy has been 

into the service, But that case decided no more 

an this, that a neutral may arm, but cannot by force 

ist a search. ‘The reasoning of the judge on that oc- 

casion would seem to indicate that the resistance con- 

demned the cargo, because it was unlawful. It has 

been inferred on the one side that the goods would be 

infected by the resistance of the ship, and on the other 

that a resistance which is lawful, and is not produced by 
the goods, will not change their character. 


The case of the Catharine Elizabeth approaches more 
marly to that of the Nereide, because in that case as in 
this there were neutral goods and a belligerent vessel. 
It was certainly a case, not of resistance, but of an at- 
tempt by a part of the crew to seize the capturing vessel, 
Between such an attempt and an attempt to take the 
same vessel previous to capture, there does not seem 
to bea total dissimilitude. But it is the reasening of 
the judge and not his decision, of which the Claimants 
would avail themselves, He distinguishes between the 
tect which the employment of force by a_bellige- 
rentowner or by a neutral owner would have on neu- 
tralgoods, The first is lawful, the last unlawful. ‘Phe 
belligerent owner violates noduty. He is held by force 
ad may escape if hecan, From the marginal note it 
appears that the reporter understood this case to decide 





THE 


MASTER. 


in principle that resistance by a belligerent vessel would - 


ntconfiscate the cargo. It is only in a case without 
express authority that such materials can be relied on. 


If the neutral character of the goods is forfeited by 
the resistance of the belligerent vessel, why is not the 
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cause? ‘The master and crew are prisoners of pay, 
why are not these passengers who did not in the 
conftict also prisoners ? That they are not would ‘seep 
to the Court to afford a strong argument in favor of the 
goods. The law would operate in the same manner. 
both. i 


rhe 

It cannot escape observation, that in argument the 
neutral freighter has been continually represented as 
arming the Nereide and impelling her to hostility. Be 
is represented as drawing forth and guiding her warlike 
energies. The Court does not so understand ther cage, 
The Nereide was armed, governed, and conducted 
belligerents. With her force, or her conduct the 
shippers had no concern. They deposited their 
on board the vessel, and stipulated for their direct teams. 
portation te Buenos Ayres. It is true that on herpas 
sage she had a right to defend herself, did defend herself, 
and might have captured an assailing vessel ; butt 
search for the enemy would have been a violation of 
charter party and of her daty. ee 


With a pencil dipped in the most vivid colours, and 
guided by the hand of a master, a splendid portraitihas 
been drawn exhibiting this vessel and her freighters 
forming a single figure, composed of the most: discorl- 
ant materials, of peace and war. So exquisite wagith 
skill of the artist, so dazzling the garb in which thet 
gure was presented, that it required the exercise’ofthat 
cold investigating faculty which ought always to belong 
to those who sit on this bench, to discover .its only i 
perfection ; its want of resemblance. ein 

> igh 

The Nereide has not that centaur-like appearance 
which has been ascribed to her. She does not rove over 
the ocean hurling the thunders of war whiles 
the olive branch of peace. She is not composed:in pat 
of the neutral character of Mr. Pinto, and in partof the 
hostile character of her owner. She is an open and 
clared belligerent ; claiming all the rights, and subj 
to all the dangers of the belligerent character.” 
conveys neutral property which does not engage in her 
warlike equipments, or in any employment she may make 
of them ; which is put on board solely for the purp 
of transportation, and which encounters the A, 
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tident to its situation ; the hazard of being taken into THE 

port, and obliged to seek another conveyance should its NEREIDE, 

carrier be captured. BENNETT, 

MASTER. 

In this it is the opinion of the majority of the Court 

there is nothing unlawful. The characters of the vessel 

and cargo remain as distinct in this as in any other case. 

The sentence, therefore, of the Circuit Court must be 

reversed, and the property claimed by Manuel Pinto for 

himself and his partners, and for those other Spaniards for 

whom he has claimed, be restored, and the libel as to 

that property, be dismissed. 


( sehee 


ae 


Jonnson, J. Circumstances, known to this Court, 
have imposed upon me, in a great measure, the respon- 
sibility of this decision. I approach the case with all the 
hesitation which respect for the opinion of others and a 
conviction of the novelty and importance of some of the 
questions are calculated to inspire. The same respect 
imposes upon me an obligation briefly to state the course 
of reasoning by which I am led to my conclnsion. 


hEtiicite 


On the minor points I feel no difficulty. There is 
wthing to support the charge of English domiciliation ; 
the charges of prevarication are satisfactorily explained ; 
mdon the question of national character, we must yet 
awhile reluctantly yield to the acknowledgement that 
Buenos Ayres is not free. 


On the construction of the Spanish treaty, I feel as 
little hesitation. That a stipulation calculated solely to 
produce an extension of neutral rights, should involve in 
itself a restriction of neutral rights ; that a mutual and 
gratuitous concession of a belligerent right, should draw 
after it a necessary relinquishment of a neutral right, 
which has never yielded but to express and (generally) 
extorted stipulation; are conclusions wholly irreconcila- 
ble to any priciple of logical deduction. 


‘Nor does the argument founded on reciprocity stand 
any better ground. ‘There is a principle of recipro- 
tity knuwn to Courts administering inter-national law ; 
bat I trust it is a reciprocity of benevolence, and that the 
mgry passions which produce revenge and retaliation 
will never exert their influence on the administration of 
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justice. Dismal would be the state of the 


SEREIDE, melancholy the office of a judge, if all the evils ng | 

BENNETT, the perfidy and injustice of power inftict on ‘imdividual 
MASTER. man, were to be reflected from the tribunals which pro- 

—— fess peace and good will to all mankind. Nor isiteasy 


to see how this principle of reciprocity, on the broad 
scale by which it has been protracted in this case, can 
be reconciled to the distribution of power made in our 


constitution among the three great departments of os 


vernment. To the legislative power alone it must 


long to determine when the violence of other nations . 


is to be met by violence. ‘To the judiciary, to admin. 
ister law and justice as it is, not as it is made to be y 
the folly or caprice of other nations. 


The last question in the case is the only one on which 
feel the slightest difficulty. ‘ 


The general rule, the incontestible principle is, that 


a neutral has a right to employ a belligerent carrier,- 


He exposes himself thereby to capture and detention, 
but not to condemnation. 


To suppoftt the condemnation in this case, it is netes- 
sary to establish an exception to this rule ; anditisim- 
portant'to lay down the exceptions, contended for, with 
truth and precision. 


In the first place, it is contended that a neutedtite 
not a right to transport his goods on board of an armed 
belligerent. 


Secondly, that if this right be conceded, Pinta, in this 
case, has carried the exercise of it beyond the duties of 
fair neutrality ; 


4. By laying the vessel under the obligation of.acon- 
tract to sail with convoy : j 


2. By chartering an entire armed vessel of the enemy, 
and thus expediting an armed hostile force : 


3. By taking in enemy goods on freight, and thereby 
laying himself under an implied contract that the  ar- 
mament of the vessel should be used in its defence =" 
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&. Itwas also contended that he had, in fact, armed 





THE 


the vessel after chartering her, and increased her force NEREIDE, 
by admitting passengers : BENNETT: 


MASTER, ' 


5. That the correspondence, found on board, shews ———-—— 


that the armament was immediately directed against 
capture by Americans. 


On the first and principal ground much may be said, 
but nothing added to the ingenious discussion which it 
has received from counsel. “ 


The question is, why may not a neutral transport his 
goods on board an armed belligerent? No writer on the 
law of nations has suggested this restriction on his 
rights ; and it can only be sustained on the ground of 
its obstructing the exercise of some belligerent -right. 
What belligerent right does it interfere with? Not the 
right of search, for that has relation to the conveyse case ; 
it is a right resulting from the right of capturing ene- 
my’s goods in a neutral bottom. It must be then the 
right, which every’ nation asserts, of being the sole ar- 
biter of its own conduct towards other nations, ‘and de- 
ciding for itself, whether property, claimed as neutral, 
be owned as claimed. The question is thus fairly stated 
between the neutral and belligerent. On the one hand, 
the neutral claims the right of transporting his goods in 
the hostile bottom: On the other, the belligerent objects 
to his doing it under such circumstances as to impair 
his right of judging, between himself and the neutral, 
on the neutrality of his property and conduct. The 
evidence of authority, the practice of the world, and the 
reason and nature of things must decide between them. 


All these are, in my opinion, in favor of the neutral 
claim. 


Every writer on inter-national law acknowledges the 
right of the neutral to transport his goods in a hostile 
bottom. No writer has restricted the exercise of that 
right to unarmed ships. 


Every civilized nation — the exception of Spain) 


’ has unequivocally acknowledged the existence of this 


right, unless it be relipquished by express stipulation : 
VOL. IX. 58 
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and, even with regard to Spain, the evidence is» 


NEREIDE, unsatisfactory to prove that she maintains a different 
BENNETT, doctrine. My present belief is, that she does not; buty 
MASTER. admit that she does ; and surely the practice of one na. 








tion, and that one not the most enlightened or commer. 
cial, ought not to be permitted to control the law ofthe 
world. 


And what is the decision of reason on the merits of 
these conflicting pretensions ? ¥ 


Her first and favorite answer would be, that were the 
scales equally suspended between the parties, the decision 
ought to be given in favor of humanity. 


Already is the aspect of the world sufficiently darken 
ed by the horrors of war. It is fime to listen to the 
desponding claims of man engaged in the peaceful pur 
suits of life. r 

pal 


But there are considerations in favor of the neutralto , 


which the heart need not assent ; they are addressed 
the judgment alone. 


- 


of ; 
Admit the claim of the belligerent, and you fritter 


away the right of the neutral until it is attenuated toa 
Vision. , 


Admit the claim of the neutral and it is attended with 
a very immaterial change in the rights and interests of 
the belligerent. ’ 


Where are we to draw the line? If a vessel is not 
to be armed, what is to amount to an exceptionable ar- 
mament? It extends to an absolute and total privation of 
the right of arming a hostile ship. Resistance, and even 
capture, is lawful to any belligerent that is attacked. 


On the other hand, what injury is done to the bellige- 
rent by recognizing the right of the neutral ? The car- 
go of a belligerent neither adds to nor diminishes his 
right to resist. If empty he mast be subdued before he 
can be possessed ; and, if laden, the right or faculty, 
of resistance is in no wise increased. It is inherent ia 
her national character, and can be exercised by 
right, without any reference to the cargo that she con- 
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tains. Suppose the case of a vessel and cargo wholly 


neutral; even she possesses a natural right to resist NEREIDE, 
seizure; but her resistance must’be effectual, or inter- BENNETT, 
national law pronounces her forfeited. What injury re- MasTER. 
sults to the belligerent cruizer? If the cargo be really ——--——~ 


neutral, the exercise of his right of judging becomes im- 
material ; and if it be contraband, or otherwise subject to 
condemnation, what reason in nature can be assigned 
why the neutral owner should not throw himself upon 
the fortune of war, and rely upon the protection of your 
enemy ? You treat him as an enemy, if captured, and 
why should not he regard you as an enemy, and provide 
for his defence against you? I can very well conceive 
that a case may occur in which it may become the poli- 
cy of this country to throw down the gauntlet to the 
world and assert a different principle. But the policy 
of these States is submitted to the wisdom of the legis- 
ture, and I shall feel myself bound by other reasons un- 
til the constitutional power shall decide what modifica- 
tions 1t will prescribe to the exercise of any acknowledg- 
ed neutral right, 


The second ground of exception resolves itself into 
several points, and presents to my mind the greatest 
difficulties in the case. 


4. There is a stipulation contained in the charter- 
party that the vessel shall sail with convoy. 


2. Pinto chartered the whole vessel. 
3. He took in sub-affreightment of hostile goods. 


4. It is contended he had contributed to the arming 
and manning of the vessel after chartering her. 


5, And that her equipment was pointedly against 


. American capture. 


With regard to the two latter points I am of opinion 
that the evidence does not prove that Pinto contributed, 
to the armament of the vessel ; and if she was armed 
by the owners, that’ it was against American capture is 
immaterial. As to the passengers, Pinto had no con- 
trol over the reception of them into the vessel. He had 
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taken the hold and two births in the cabin 5 as tothe 
residue it remained gubject to the disposal of the captain 
or owner. ie hi 





* 


With regard to the three other points, after the est 
consideration that I have been able to give the subject, 
I satisfy my mind by two considerations. ea 


4. I will not now give an opinion upon the abstract 
case of an individual neutral to all the world. «Its 
known that Pinto was liable to capture both byothe 
French and Carthagenians. This justified him im plac 
ing himself under British protection ; and if, in theexs 
ercise of this unquestionable right, he has incidentally 
impaired the exercise of our right of seizure for adj 
cation, we have nothing to complain of. The case ops 
curs daily ; and nothing but candor and fairnesscan be 
exacted of a neutral under such circumstances. ver) 

at 

2. There appears to prevail much misconception with 
regard to the control acquired by Pinto, in this vessel, 
under the charter party... His contract gave him the a- 
cupation of the hold of the vessel and two births inthe 
cabin; but went no farther. Over the conduct of the 
master and crew, in navigating or defending the vessel, 
it communicated to him no power. It is true that by the 
conduct of the master and the fate of the vessel, he might 
be incidentally affected as asub-freighter, and so far he had 
an interest in her defence; still, however, it is reducible 
to the general interest which he had in the performance 
of the voyage, and.it dees not appear that he ever acted 
under an idea of being authorized to control the con- 
duct of the captain, or took any part in the conflictwhich 
preceded the capture, 


I am of opinion that the judgment should be reversed 
and the property restored. 


Srory, J. My opinion will be confined to the point 
last argued because it definitively disposes of the cause 
against the claim of Mr. Pinto. 


The facts material to this point are that Mr. Pinto 
chartered the Nereide, an uncommissioned armed ship 
belonging to British subjects, for a voyagefrom London 
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to Buenos Ayres, and back to London ata sti 





THE 


freight. The ship was to be navigated during the voy- NEREIDE, 


age at the expense of the general owner, who expressly BENNETT, 


covenanted, in the charter-party with Mr. Pinto, that MASTER. 


she should sail on the voyage under British convoy. ——-—— 
_Mr. Pinto, having thus hired the whole ship, took on board 


sundry shipments, partly on-his own or Spanish account, 
and partly on account of British merchants from whom 
he was to receive, in lieu of freight, a portion of the pro- 
fits and commissions. ‘The Nereide sailed with her car- 
go under British convoy, and with instructions from the 
owner to the master to govern himself, in relation to the 
objects of the charter-party, according to the direction 
of Mr. Pinto who accompanied the ship in the voyage. 
During the passage to Buenos Ayres, the Nereide was 
accidentally separated from the convoy, and, while en- 
deavoring to regain it, was, after a vigorous but unsuc- 
cessful resistance, captured by the privateer Governor 
Tompkins, and brought into New York for adjudication. 


Itis explicitly asserted, inthe testimony, that Mr. Pinto 
took no part in the resistance at the time of the capture. 


The question is, whether, upon these facts, Mr. Pinto, 
assuming him to be a neutral, has so incorporated him- 
self with the enemy interests as te forfeit that protection 
which the neutral character would otherwise afford him. 


The general doctrine, though formerly subject to ma- 
ay learned doubts, is now incontrovertibly established, 
that neutral goods may be lawfully put on board of an 
enemy ship without being prize of war. As this doc- 
trine is asserted in the most broad and unqualifted man- 
ner in publicists, it is thence attempted to be inferred, 
by the counsel for the Claimant, that no distinction can 
exist whether the ship be armed or unarmed, or be cap- 
tured with or without resistance—arguments of this sort 
are liable to many objections, and are in general wholly 
wusatisfactory. Elementary writers rarely explain the 
principles of .public law with the minute distinctions 
which legal precision requires. Many of the most im- 
portant doctrines of the prize Courts will not be found to 
be treated of, or even glanced at, in the elaborate treatises 
of Grotius, or Puffendorf, or Vattel. A striking illus- 
tration is their total silence as to the illegality and pe- 
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THE nal consequences of a trade with the public 2 
NEREIDE, Even Byukershoek,. who writes professedly on’prize 
BENNETT, law, is deficient in many important doctrines which eye. | 
MASTER, ry day regulate the decrees of prize tribunals. ‘And the, 














-—— complexity of modern commerce has added incaleulatly 
to the number as well as the intricacy of questions ofma. 
tional law. In what publicist are to be found the dog, 








































and of engaging in the coasting, fishing or other privi- 
leged trade of the enemy? Where are transfers gq 
transitu pronounced to be illegal? Where are accurately 
and systematically stated all the circumstances whith 
impress upon the neutral a general, or a limited, hostile: 
character, either by reason of his domicil, his territorial 
possessions, or his connexion in a house of trade, imthe 
enemy country ? The search would be nearly in vainig 
the celebrated Jurists whose authority has been quoted 
to silence the present enquiry. Yet the argument would 
be no less forcible that these doctrines have not a legal 
existence because not found in systematic treatises on the 
law of pations, than that which has been so earnestly 
pressed upon us by the counsel for the Claimants. | The 
assumed inference is then utterly inadmissible. |The 
question before the Court must be settled upon otler 
grounds; upon a just application of the principles 
which regulate neutral, as well as belligerent, rightsand 
duties. Let us then proceed to consider them:— 


It is a clear maxim of national law that a neutralis: 
bound to a perfect impartiality as to all the belligeronts. 
Ifhe incorporate himself into the measures or policy/0f 
cither; if he become auxiliary to the enterprizes or acts 
of either, he forfeits his neutral character—nor is thisall. 
In relation to his commerce he is bound to submittothe 
belligerent right of search, and he cannot lawfullyadopt 
any measures whose direct object is to withdraw 
commerce from the most liberal and accurate 
without the application on the part of the belligerentof 
superior force. If he resist this exercise of lawfubright, 
or if, with a view to resist it, he take the protection of am 
armed neutral convoy, he is treated as an enemys 4! 
his property is confiscated. Nor is it at all material 
whether the resistance be direct. or constructive. 
resistance of the convoy is the resistance of all the ships 
associated under the common protection, without any 
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distinction whether the convoy belong to the same or to: 


aforeign, neutral sovereign—for upon the principles of verge, 
natural justice, a neutral is justly chargeable with the pennerr, 
acts of the party, which hé voluntarily adopts, or, of ywasrer. 
which he seeks the shelter and protection. Qu sentit _.__. 


commodum sentire debet et onus—these principles are re- 
cognized in the memorable cases of the Maria, 1, Rob. 
340, and the Elsebe, 5, Rob. 1733 and can never be 
shaken without delivering over to endless controversy 
and conflict the maritime rights of the world. 


It has however been supposed, by the counsel of the . 
Claimants, that a distinction exists between taking the 
protection of aneutral, and of a belligerent, convoy. That 
in the former case all armament for resistance is unlaw- 
ful; but in the latter case it is not only lawful but in the 
highest degree commendable. That although an unlaw- 
ful act, as resistance ‘by a neutral convoy, may justly af- 
fect the whole associated ships; yet it is otherwise of a 
lawful act, as resistance of a belligerent ship, for no for- 
feiture can reasonably grow out of such an act which is 
strictly justifiable. ; 


The fallacy of the argument consists in assuming the 
very ground in controversy; aud in confounding things, 
in their own nature entirely distinct. An act-perfectly 
lawful in a belligerent, may be flagrantly wrongful in 
aneutral. A belligerent may lawfully resist search; a 
neutral is bound to submit to it. A belligerent may 
carry on his commerce by force; a neutral cannot. A 
belligerent may capture the property of his enemy on 
the ocean ; a neutral has no authority whatever to make 
captures. ‘The same act, therefore, that, with reference 
tothe rights and duties of the one, may be tortions, may, 
with reference to the rights and duties of the other, be 
perfectly justifiable. ‘The act then, as to ifs character, 
isto be judged of, not merely by that of the parties, 
through whose immediate instrumentality it is done; but 
also by the character of those, who, having co-operated 
iy assented to, or sought protection from, it, would yet 
withdraw themselves from the penalties of the act. It 
8 analogous to the case at common law where an 
act, justifiable in one party, does not, from that/fact alone, 
shelter his coadjutor. They must stand or falk upon 
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erne their own merits. It would be strange indeed, iff je. 
NEREIDE, Cause a belligerent may kill his enemy, a neutral mg 
BENNETT, @idin the act; or because a belligerent may resist 
MASTER. ® neutral may co-operate to make it effectual,  Itig, 
Pe. _. therefore an assumption, utterly inadmissible, that aney. 
tral can avail himself of the lawful act of an enemy to 
protect himself ‘in an evasion of a clear be 
right. Seg 


And what reason can there be for the distinction cop. 
tended for? Why is the resistance of the convoy deemed” 
the resistance of the whole neutral associated ships, Ie 
them belong to whom they may? [t is not that thew 
is a direct and immediate co-operation in the resistance, 
because the case supposes the contrary. It is not that 
the resistance of the convoy of the sovereign is deg 
an act to which all his own subjects consent, becai 
ships of foreign subjects would then be exempted. Tig 
because there is a constructive resistance resultingip 
law from the common association and voluntary 
tion against search under a full knowledge of the 
tions of the convoy ? Then the principle applies as 
a belligerent as to a neutral convey? For it is giami 
fest that the belligerent will at all events resist seatthy 
and it is quite as manifest that the neutral seeks 
belligerent protection with an intent to evade it., 
that an evasion of search, by the employment, protect 
or, terror of force, is inconsistent with neutral duties? — 
Then a fortiori the principle applies toa case of 
rent convoy, for the resistance mast be presamed tobe’ 
more obstinate and the search more perilous. 


1 
* 


There can be but little doubt that it is upon the latter 
principles that the penalty of confiscation is a 
neutrals. The law proceeds yet farther and deems the 
sailing under convoy as an act per se inconsistent with’ 
neutrality, as a premeditated attempt to oppose, ‘if’ 
practicable, the right of search, and therefore attributes 
to such preliminary act, the full effect of actual resis 
tance. In this respect it applies’a rule analogous 
thatin cases of blockade, where the act of sailing witha 
intent to break a blockade is deemed a sufficient breach 
to authorize confiscation. And sir W. Scott manifestly” 
recognizes the correctness of this doctrine in the Maria, 
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although the circumstances of that case did not requife THE “ 

its rigorous application. NEREIDE, 

BENNETT, 

Indeed, in relation to a neutral convoy, the evidence of MASTER. 

an intent to resist, as well as of constructive resistance, —-——— 

is far more equivocal than in case of a belligerent con- 

voy. In the latter case it is necessarily known to the 

convoyed ships that the belligerent is bound to resist 

and will resist until overcome by superior force. It is 

impossible therefore to join such convoy without an in- 

tention to receive the protection of belligerent force in 

such manner and under such circumstances as the bel- 

ligerent may choose to apply it. It is an adoption of 

his ‘acts, and an assistance of his interests during the as- 

sumed voyage. To render the convoy an effectual pro- 

tection, it is necessary to interchange signals and in- 

structions, to communicate information, and te watch 

the approach of every enemy, ‘The neutral solicitously 

aids and co-operates in all these important transactions, 

and thus far manifestly sides with the builigerent and 

performs, as to him, 4 meritorious service—a service as. 

little reconcileable with neutral duties, as the agency of 

aspy, or the fraud of a bearer of hostile dispatches. 

In respect to a neutral convoy the inference of construc- 

tive co-operation and hostility is far less certain and 

direct. ‘I'o condemn, in such case, is pushing the doc- 

trine toa great extent, since it is acting upon the pre- 

‘sumption, which is not permitted to be contradicted, that 

ali the convoyed ships distinctly understood and adopted 

the objects of the convoy, and intimately blended their 

own interests with hostile resistance. 
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There is not, then, the slightest reason for the favoras 
ble distinction, as to the belligerent convoy, assumed by 
‘counsel. On the contrary, every presumption of hos- 
tility is, in such case, more violent, and every suspicion 
of unneutral conduct more inflamed. And so in the ar- 
gument of .the Maria, 1 Rob. 346, it was conceded by 
the counsel for the Claimants, and recognized by the 
Court. It was there said by counsel that it seemed ad- 
* mitted by the Court on a former day that there was a 
just distinction to be made between the two cases of con- 
voy, viz: between the convoy of an enemy’s force, and 
a neutral convoy ; that the former (i. e. enemy convoy ) 
would stamp a primary character of hostility on all ships 
VOL, 1X. 56 


seek 


re 


. 


FSige 
















THE 










































NEREIDE, parties to take themselves out of the presumption 1 
BENNETT, against them ; but that, even in that case, it would be. 
master. thing more than a presumption, which had been deter 
——.-—_— by a late case before the Lords, the Sampson, 
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sailing under its protection, and it would rest on 


an asserted American ship sailing with French bo 


nrunicating with the French ships by signal for 
That, in that case, although there had been a 

nation in the Court below, the Lords sent it to fa 
proof to ascertain w hether there had been an ac 
sistance. Sir Wm. Scott emphatically observed, “1 
«6 not admit the authority of that case to the e 
«‘which you push it. That question is still 


at the time they engaged some English ships, = 













‘alihough the Lords might wish to know as muchol 


«‘ the facts as possible.” It is clear, from this lan 
that the learned judge did not admit that the party co 
be legally permitted to contradict the presumption 
hostility attached to the sailing under an enemy conyoy, 
On the contrary, he seemed to consider that the 
ry character of hostility, which, it was. conceded on 
sijles, was stamped upon such conduct, could not be pe 
mitted to be rebutted, but was conclusive upon the par. 
ty. The case of the Sampson was originally h 
fore the Court of vice admiralty, and the decree of eo 
demnation was never disapproved of, if not ulti 
affirmed, by the Lords of Appeal. 1 have been 
by very respectable authority that no“proof of actua 
sistance ever was, or could have been, made on the 
hearing. The case, therefore, affords a strong in 
of the law as understood and administered im the prige - 
Courts of Great Britain. 


And it may be added, in corroboration, that in Sm ‘ 


v. Wolff, 3 T. R. $23 S$, 332, sir W. Scott (then advocate . | 


genera J pees without hesitation, that if the 

refused search, or sailed under convoy of the enemy’s 
ships of war, or conveyed intelligence to the enemys 
they are wavers-of the rights of neutrality.” The very 
circumstance of his putting these three cases in connex+ 
ion to illustrate his general argument, affords’ the most * 
cogent proof that he considered himself as stating a doc-. 


trine equally clear and well established as to all of them* 


* Since this opinion was «elivered I find, by an account of all the 
and final decisions thereon before the lords of appeal, published by ‘af 
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- And this doctrine-seems conformable to the sense of THE 
other European sovereigns, - Inthe recent cases of the NEREIDE, 
American ships captured while under British convoy by BENNTET 
the Danes, the right of condemnation was not only as- MASTER. 
serted and enforced by the highest tribunal of prize, but ——-—— 


expressly affirmed by the Danish sovereign after an 
earnest appeal made by the government of the United 
States. On that occasion the Danish minister pressed 
the argument « that he who causes himself to be pro- 
“tected by that act, (i. e. enemy convoy) ranges him- 
« self on the side of the protector, and thus puts himself 
«in opposition to the enemy of the protector, and evi- 
« dently renounces the advantages attached to the cha- 
«“racter of a friend to him against whom he seeks the 
“protection. If Denmark should abandon this princi- 
“ ple, the navigators of all nations would find their ac- 
« count in carrying on the commerce of Great Britain, 
“und e protection of English ships of war without 
«any risk ;” and he further declared « that none of the 
«“ powers in Europe have called in question the justice 
«of this principle.” State papers, 18141, p. 527. 


It cannot be denied that our own government have 
acquiesced in the truth and correctness of this statement. 
And if to the general silence of the other European 
sovereigns we add the possitive examples of Great Bri- 
tain and Denmark, (the latter of whom has not of late 
years been deficient in zeal for neutral rights) it seems 
difficult to avoid the conclusion that the doctrine is as 
well founded in national law, as it seems to me to be in 
justice and sound policy. 


Another argument which, has been urged in favor of 
the assumed distinction ought not, however, to be omit- 
ted. It is that a party, neutral as to one power, may be 


the house of commons in 1801, that the judgment of condemnation in the 
—— was affirmed by the lords of appeal. The following is a transcript 
of printed account: “Sampson, Joshua Barney, master; eargo, sugar, 
“coffe, entten, indigo and dry gools, and specie, taken’ by his majesty’s ship 
“ofwar Penelope, Bartholomew S 1 Rowley, esq. commander, claimed 
“for American subjects for ship, cargo and specie—sentence appealed from - 
“pronounced at Jamaica 24d April, 1794—ship, cargo and specie condemn- 
“ed. Sentence in the Court of Appeals, viz: 3ist of May, 1798, sentence 
“affirmed ; as to the specie claimed on behalf of Wacksmuth and Dutilh ; 
“and 2ist of June, further proof directed to be made of the of the 
ship, ia ae rest of the specie. 29th June, 1799, ship, cargo specie 
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NEREIWDE, place himself under belligerent convoy to escape 

BENNETT, his own enemy. In such a predicament it is, therefg 
MASTER. always open to the neutral to explain his ie 

—— taking convoy, and to show, by proofs, his innocent in. 
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an enemy as to another power, and he may Jay 


tentions as to all friendly belligerents. In my j 

this supposed state of things would not remove a Single 
difficulty. wig 
Me: 
It is not in relation to enemies that the question as to 
taking convoy can ever arise, It has reference only to 
the rights of friendly belligerents ; and these riglits te. 
main precisely the same whatever may be the , 
situation of the neutral as to third parties. Was itever 
heard of that a neutral might lawfully resist the righ 
search of one power, because he was at war with 
ther? And is not the evasion of this right just 
jurious whether the neutral be at peace with@alt 
world, or with a part only? eng 
bE Y 

There would be extreme difficulty in establishing,| 

any disinterested testimony, the fact of any such spec 












intentions as the argument supposes. Indepent nt of 


this difficulty, it would, in effect, be an attempt to pel, 


by positive testimony, a conclusive inference of law flow: ° 


ing from the yery act of taking convoy. ‘The belig 
rent convoy is bound to resist all visitations by enemy 
ships, whether neutral to the convoyed ships or neh 
This ‘obligation is distinctly known to the party taking 
its protection. Hf, therefore, he choose to continué m- 
der the convoy, he shows an intention to avail: bit 
of its protection under all the chances and hazards of 


war. The abandonment of. such intention cannot be _ 


otherwise evidenced than by the overt act of @ 
convoy. And it is impossible to conceive that 1 a 
secret wishes or private declarations of a party could 
prevail over his own deliberate act of continuing under 
convoy, unless Courts of prize would surrender them 
selves to the most stale excuses and imbecile ai 
It would be in vain to administer justice in su | 
if mere statements of intention would outweigh the} 
gal effects of the acts of the parties. Besides, thet 

ry to the friendly belligerent is equally great wh | 
might be the special objects of the neutral. The right 
of search is effectually prevented by the presence of u- 
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perior force, or exercised only after the perils and inyu- 


ries of victorious warfare. And it is this very evasion NEREIDE, 
of the right of search that constitutes the ground of con- BENNETT: 
demnation in ordinary cases. ‘The neutral, in effect, MASTER. 
declares that he will not submit‘to search until the ene- ——-—— 


my convoy is.conquered, and then only because he can- 
not avoid it. ‘The special intention of the neutral then 
could.not, if proved, upon principle prevail, and it has 
not a shadow of authority to sustain it. The argument 
upon this point was urged in the Maria and Elsebe, and 
was instantly repelled by the Court. 


On the whole, on this point my judgment is, that the 
act of sailing under belligerent or neutral convoy is of 
itself a violation of neutrality, and the ship and c 
if caught in delicto are justly confiscable ; and further, 
that if resistance be necessary, as in my opinion it is 
not, to perfect the offence, still that the resistance of the 
convoy is to all purposes the resistance of the dssocia- 
ted fleet. It might, with as much propriety, be main- 
tained that neutral goods, guarded by a hostile bre in 
their passage through a country, or voluntarily lodged 
in a hostile fortress, for the avowed purpose of evading 
the municipal rights and regulations of that country, 
should not in case of capture be lawful plunder, ‘(a pre- 
tension never yet asserted) as that neutral property on 
the ocean should enjoy the double protection of war and 
peace. | 


If these principles be correct, it remains to. be consi- 
dered how far the conduct of Mr. Pinto brings him 
within the ratige of their influence. It is cleat that in 
the original concoction of the voyage it was his inten- 
tion to avail himself of British convoy. ‘The covenant 
in the charter party demonstrates this intention; a 
covenant that, from its terms, being made by the ship 
owner, must hiave been inserted for the benefit and. at 
podem ba charterer. Under the faith of this 

ulation Mr. Pinto put his own on board 
and received eg from siiesilid sp Prec 
ed hostile character. The ship sailed on the voyage, un- 
der British convoy, with Mr. Pinto on board, and though 
captured after a separation from the convoy, she was in 
the very attempt to rejoin’ it, There is no pretence, 
therefore, of an abandonment of the convoy, and the 
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coryus delicti, the character of hostility, im 


NEREIDE, the sailing under convoy, if any attached, reece 
BENNETT, withstanding the separation. It is like the sailing for 9 
MasTeER. blockaded port, where the offence continues, laa at 
————— the moment of capture the ship be, by stress of w 


driven in a direction from the port of destination ; 
the hostile intention still remains unchanged. 


And here to avoid the effect of the general 
we are met with another distinction founded uponthe 
supposed difference between a belligerent and a neutral 
merchant ship as to the taking of convoy. It is 
that the belligerent ship has an undoubted right 
the protection of the convoy of the nation to leh | 
belongs ; and that this extends a perfect and ig 
munity to the neutral cargo on board. ih 


It is certainly incumbent on the counsel for the Chie 
mant to support this exception to the general rule by 
precedent or analogy. Nothing has been offered y 
in my judgment, affords it the slightest support. | 
not true that a neutral can shelter his property 
confiscation behind an act lawful in a belligerent. , The 
Jaw imputes to the neutral the consequences of the ¢ 
if he might have foreseen and guarded against it, 
he voluntarily adopts it. Was it ever supposed 
neutral cargo was protected from seizure by goi 
belligerent ship to a blockaded port? or that con 
goods, belonging to a neutral, were exempted from cone 
fiscation becaus¢ on board .of such a ship boundon a 
voyage lawful to the belligerent, but not to the neutral? 







yet the pretensions in these, dases seem scarcely pmore’ 


extravagant than that now urged. Why should aeu- 


tral be permitted to do that indirectly which he. is ‘pro 


hibited from doing directly? Why ‘should he aid the 
enemy by giving extraordinary freight for belligerent 
ships sailing under belligerent convoy with the avowed 


purpose of escaping from search, and often with mee a 


cealed intention of aiding belligerent commerce; 
claim the benefit8 of the most impartial conduct? . 
some more solid ground can be laid for the di 
than the ingenuity of counsel has yet su; 
would seem fit to declars ita lea non scripta est. 


But even if the distinction existed, it could not oi 
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to the case at bar. This is acase where the Claimant THE 
becomes the charterer of the whole vessel for the voy- NEREIDE, 
and stipulates for the express benefit of convoy. BENNETT 
The ship, though navigated by a belli t master and MASTER. 
crew, was necessarily under the control and manage- ———--—— 


ment of the charterer. He was the real effective dux 
negotii, Whatever may be the technical doctrine of the 


‘common or prize law as to the general property in the 


ship, the charterer was, to all purposes important in 
this enquiry, the owner for the voyage, and the master. 
his agent. Can there be a doubt that, as to the ship- 
ments of the enemy freighters, Mr. Pinto was responsi- 
ble for the acts of the master? Was he not materially 
interested in the safety and protection of these ship- 
ments in respect to freight, commissions and profits? 
If they had been lost by capture, from the negligence of 
Mr. Pinto or of the master, when by ordinary diligence 
and resistance the loss might have been avoided, would 
not Mr. Pinto have been responsible? How then it 
can be consistently held that the ship was not essential- 
ly governed and managed by Mr. Pinto, and .all her 
conduct incorporated with his interests, I profess to be 
unable to comprehend. For what purpose should he 
insist on a covenant for convoy, if he never meant to 
derive aid and protection from it to the whole éargo on 
board, and to range himself and his interests on the 
side of resistance? His private conduct at the time of 
the capture, when resistance avas almost hopeless, af- 
fords no evidence to repel the irresistible presumptions 
from his deliberate acts. 


And here again tt has been argued that Mr, Pinto 
had no hostile intentions against the United States; but 
that the taking of convoy was simply to resist the 
French and Carthagenians, who are the enemies of his 
own country. If such special intention could, in point 
of law, uphold his claim which, for the reasons already 
stated, I am entirely satified it could not, yet there is 
not, in the present case, within my recollection, any proof 
of such special intention. It rests upon the mere sug- 
gestions of counsel. How, indeed, could Mr. Pinto 
show that he meant to yield his property to the search 
of the cruizers of the United States, when the delibe- 
rate act of assuming British convoy precluded the pds- 
sibility of its exercise, unless acquired by victory after 
resistance ? 


THE 


NEREIDE, 
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If this view of the case be correct, it must. beypeo, | 


nounced that Mr. Pinto, by voluntarily sailingundey 


BENNETT: Convoy, forfe is neutrality, and bound his property 


MASTER. 


to an indi hostile character. © 


This, however, is not the only ground upon which 
the claim of Mr. Pinto ought to be repudiated. ‘Phere 


was not merely the illegality of sailing under enemy 
of 


convoy up to the very eve of capture, but the fat 
actual resistance of the chartered ship, and submissien 
to search only in consequence of superior force, 


An attempt, however, is made to extract the cage at 
bar, from the penalty of confiscation attached to regig. 
tance of search, upon the ground that Mr. Pinto toting 
part in this resistance. It is asserted, that a shipperia 
a general ship is not affected by the act of the enemy 
master ; that the charterer of the whole ship is entitled 
to as favorable a consideration ; and that there isn 
difference, in point of law, whether the ship havé, or 
have not a commission, or be, or be not armed. If 
be necessary to give to these positions a full exami 
tion. iad 


In the’ first place, it is to be considered whetheranew 
tral shipper has aright to put his property on board of 
an armed belligerent ship without violating his neutral 
duties. Ifthe doctrine already advanced on the 
of convoy be correct, it is incontestible that he has m 
such right. If he cannot take belligerent convoy, a’for- 
tiori be cannot put his property on board of such con- 
voy ; or, what is equivalent, on board of an armed and 
commissioned ship of the belligerent. What would be 
the consequences if neutrals might lawfully carryon all 
their commerce in the frigates and ships of war of am 
other belligerent sovereign? That there would be a per 
fect identity of interests and of objects, of assistance and 
of immunity, between the parties. The most gros 
frauds and hostile enterprizes would be carried on 


_ neutral disguises, and the right of search would become 





as utterly insignificant in practice as if it were © 
guished by the common consent of nations. Thee 
vaggnt premiums and freights which neutrals 
afford to pay for this extraordinary protection 





enable the belligerent to keep up armaments of incalow 
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lable size, to the dismay and ruin.of inferior maritime Tae 

powers. Such false and hollow neutrality would be nerzme, 
infinitely more injurious than the most active warfare. BENNETT, 
It would strip from the conqueror all the fruits of vic- master. 
tory, and lay them at the feet of those whose singular —— 


merit would consist in evading his rights, if not in col- 
lusively aiding his enemy. It is not therefore to be ad- 
mitted that a neutral may lawfully place his goods under 
armed protection, on board of an enemy ship. Nor 
can it be at all material whether such armed ship be 
commissioned or not: that is an affair exclusively be- 
tween a sovereign and his own subjects, but is utterly 
unimportant to the neutral. ' For whether the armament 
be employed for offence, or for defence, in respect tothird 
parties, the peril and the obstruction to the right of search 
are equally complete. Nor is it true, as has been asserted in 
argument, that a non-commissioned armed ship has no 
right to capture an enemy ship, except in her own de- 
fence. The act of capture without such pretext, so far 
from being piracy, would be strictly justifiable upon 
the law of nations, however it might stand upon the mu- 
nicipal Jaw of the country of the capturing ship. Vattel 
has been quoted to the contrary; but on a careful ex- 
amination, it will be found that his text does not warrant 
the doctrine. 


I have had occasion to consider this point in another 
cause, in this Court, and to the opinion then delivered I 
refer for a more full discussion of it. If the subject cap- 
ture without a commission, he can acquire no property 
to himself in the prize ; and if the act be contrary to 
the regulations of his own sovereign, he may be liable 
to municipal penalties for his conduct. But as to the 
enemy he violates no rights by the capture. Such, on an 
accurate consideration, will be found to be the doctrine 


of Puffendorf, and Grotius, and Bynkershoek, and they 


stand confirmed by a memorable decision of the lords of 
appeal, in 1759. 2 Brown’s civil and adm. app. 524— 
Grotius lib. 3, ch. 6, 8. 8, 9, 410—and Barbeyrac’s note on 
8. 8, Puffendorf, lib. 8, ch. 6, s. 24, &c. Bynk. 2, P. J. ch. 
5, 4, 16,17. 2 Woodes. lect.432. Consol. del. Mare ch. 287 
288. 4& Inst, 152,154. Zouch adm. 104. ; 

Disc. 2 n. 2%. Com. dig. admiralty.’ E. 3. Buls. c. 27. 


Admitting, however, (what to me seems utterly inad- 
VOL. IX. 57 








THE missible) that a neutral may lawfully ship his good: | 
NEREIDE, board the armed ship of an enemy, it will be of litte 
BENNETT, avail, unless he is exempted from the consequences of 
MASTER. all the acts of such enemy. If the shipment be innocep 
it will be of little avail in this case, if the resisténce of 
the enemy master will compromit the neutral ae 
of 
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of the cargo. To the establishment, therefore, of 

an exemption, the exertions of counsel have been strenu- 
ously directed. It has been inferred from the silencé of 
elementary writers, from the authority of analagous 
cases, and from the positive declarations of the Court, 
in the Catherina Elizabeth, 5 Rob. 206. 


The argument drawn from the silence of Jurist has 
been already sufficiently answered. It remains to ¢oi- 


sider that which is urged upon the footing of authority, 
The reasoning from supposed analagous cases is quite as . 
unsatisfactory. It is not true, as to neutrals, that the act . 


the master is proved to be the actual agent of the owne 
The act of the master may be, and very often is, conch 
sive upon the cargo, although no general agency i8:¢- 
tablished. Suppose he violate a blockade, supp 
and fraudulently destroy the ship’s papers, or 
under the same cover enemy interests, will not thea 
share the fate of the ship? The cases cited are x- 
ceptions to the general rule. They, in general, t 
upon a settled distinction, that the act of the master 
not bind the cargo, where the act under the circun re 
could not have been within the scope or contemplation 
of the shipper at the time of shipment; or where 
ignorance of the voyage, and of the intended acts of 
master, is placed beyond the possibility of doubt. Sele 
Adoms, 5 Rob. 256. The very case of resistance is & 
strong illustration of the principle. The resistance of 
the neutral master, has been deliberately held to be con- 
clusive on the neutral cargo. The Elzxebe, 5 Rob. 47%. 
The Catherina Elizabeth, 5 Rob. 206. What reason 
can there be for a different rule in respect to a bellige- 
rent master ? 


of the master never binds the owner of the cargo a 







It must be admitted that the language.of the Court im 
the case of the Catherina Elizabeth would at first view, 
seem to support the position of the Claimant’s cou 
On a close examination, however, it will not _be found 
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assert so broad a doctrine. The case was of a rescue 


attempted by an enemy master laving on board a neu- NEREIDE, 
tral cargo; and this rescue attempted, not of the captured, BENNETT, 
but of the capturing, ship. It was argued that this re- MasTER. 


sistance of the master exposed the whole cargo, entrust- 
ed to his management, to confiscation. The Court held 
that no such penalty was incurred. That the resistance 
could only be the hostile act of a hostile person who was 
a prisoner of war, and who, unless under parole, had a 
perfect vight to emancipate himself by seizing his own 
vessel. ‘I'hat the case of a neutral master differed from 
that of an cnemy master. No duty was violated by snch 
an act on the part of the latter ; lupum auribus teneo, 
and if he could withdraw himself he had a right so to do. 
And that a material fact in the case was, that the master 
did not attempt to withdraw his property, but to rescue 
the ship of the captor and not his own vessel. Such was 
the decision of the Court, upon which several observa- 
tions arise... In the first place the resistance was. not 
mate previous to the capture ; and therefore whatever 
may be the extent of ise in it must be restrained 





to the circumstances 0 case in judgment, otherwise 
it would be extra-judicial. In the next place it would be 
impossible to conceive how the fact, as to what vessel 
was seized, could be material, if the argument of the pre- 
sent Claimant be correct, for in all events the resistance 
as to the cargo would be without any legal effects, In the 
last place it is clear, that the case is put by the Court 
upon.the ground, that the master at the time of the act 
had been dispossessed of his vessel by capture, and was 
a prisoner of war. He was, therefore, no longer acting 
as master of the ship, and had no further management 
of her. His rights and duties, as master, had entirely 
ceased by the capture, and there could be no pretence to 
affect the ship or cargo with his subsequent acts, any 
more than with the acts of any other stranger. The case 
would have been entirely different with a neutral master, 
whose relation to.his ship continues notwithstanding a cap- 
ture and carrying in for adjudication. The case there- 
fore admits of sound distinctions from that at bar, and 
cannot be admitted to govern it. 


There is another text, not cited in the argument, which 
may be thought to favor the doctrine of the Claimant’s 
counsel. It is the only passage bearing on the subject in 
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controversy which has fallen under my notice inany . 
NEREIDE, elementary work. Casaregis, in his commercial dig.’ 
BENNETT, Courses, (Disc. 245 n. 22) has the following remarks; . 
MASTER. “ Verum tamen notandum est quod si navis inimica ong. 


« rata mercibus mercatorum amicorum 


6s teram inimicam et mercatores aut domini mercium ope- 


«ram ac industriam dedissent pro ea aggredienda tune - 


«« merces dominorum cadunt etiam sub preeda, si ‘timpig 


‘s predicta onerata mercibus fuerit deproedata, Sc. Hee 
‘s regulariter bona eorum qui auxilium inimices -nosttis 
‘s prestant vel confederati cum iis sunt, ebepect = 
«¢ sunt.” It is obvious that Casaregis is here considep-. 
ing the case of an attack of an enemy merchant ship, © 


laden with a neutral cargo, upon the ship of its a 


in which the former is unsuccessful and is capture 
Under such circumstances he holds, that if the neutral: 
shippers, or the persons having the management of the 
cargo (domini mercium ) have aided in the attack, the: 
cargo is forfeited, upon the ground that all who assist» 
or confederate with an enemy are liable to be plundered 
by the law of war. He doesm@g touch the case, whereag® 
enemy merchant ship sim akes resistance in her” 
own defence, or resists the right of search; nor how’ 
far the master of such ship is the dominus mercium,'or 
can by his own acts bind the cargo. Much less haste 
discussed the question as to what acts amount to an if- 
corporation into the objects and interests of the enemy,’ 
so as to affix a hostile character. It does not seen @ ° 
me that his text can be an authority beyond the tertis 
in which it is expressed. It pronounces affirmatively 
that a co-operation in an attack will induce confiscation’ 
of the cargo, (which cannot be doubted ;) but it does not’ 
pronounce negatively that the resistance of an enemy 
master will not draw after it the same penalty. ‘And — 
if it were otherwise, it would deserve consideration 
whether the opinion of a mere elementary writer; Te 
spectable as he may be, delivered at a time when the 
prize law was not as well settled as it has been in the 
present age, should be permitted to regulate the maritime 

. Tights of belligerent nations. 





The argument then, on the footing of authority, fails, 
for none is produced which directly points at circum-" 
stances like those in the case at bar. And upon princi- 
ple it seems quite as difficult to support it, I am 
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to perceive any solid foundation on which to rest a dis- THE» 
finction between the resistance of a neutral and of an NEREIDE, . 


enemy master. ‘The injury to the belligerent is in both BENNETT, 
cases equally great, for it equally withdraws the neutral MASTER. - 


property from the right of search, unless acquired by 
superior furce. And until it is established that an ene- 
my protection legally suspends the right of search, it 
cannot be that resistance to such right should not be 
equally penal in each party. I have, therefore, no dif- 
ficulty in holding that the resistance of the ship is, in 
all cases, the resistance of the cargo, and that it makes 
no difference whether she be armed or unarmed, commis- 
sioned or uncommissioned. He who puts his property 
on the issue of battle, must stand or fall by the event of 
the contest. ‘The law of neutrality is silent when arms 
areappealed to in order to decide rights ; and the capter 
is entitled to the whole prize won by his gallantry and 
valor. This opinion is not the mere inference, strong 
as it seems to me to be, of general réasoning. It is for- 
tified by the consideration that in the earliest rudiments 
of prize law, in the great maritime countries of Great 
Britain and France, confiscation is applied by way of 


penalty for resistance of search to all vessels without | 


any discrimination of the national character of the ves- 
sels or cargoes. The black book of the admiralty ex- 
pressly articulates that any vessel making resistance may 
be attacked and seized as enemies; and this rule is en- 
forcedin the memorable prize instructions of Henry VIII. 
Clerk's Praxis 164%, Rob. Collect. Marit. p.10, and note, and 
p-148. The ordinance of France of 1584, is equally 
broad; and declares all such vessels good prize ; and 
this has ever since remained a settled rule in the prize 
code of that nation. 


Valin informs us that it is also the rule of Spain; 
and that in France it is applied as well to French vessels 
and cargoes as to those of neutrals, and allies, Coll. Ma- 
nt, 118, Valin Traits des Prizes, ch. 5,§ 8, p. 80. ‘There 
isnot to be found in the maritime code of any nation, or 
many commentary thereon, the least glimmering of au- 
thority that distinguishes, in cases of resistance, the fate 
of the cargo, from that of the ship. If such a distine- 
tion could have been sustained, it is almost incredible 
that not a single ray of light should have beamed upon 
it during the long lapse of ages, in which maritime war- 
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THE fare has engaged the world. And if any argu 
NEREWE, to be drawn from the silence of authority, 1 
BENNETT, under what circumstances it can be more ap. 
MASTER. plied than against the exception now contended for, |, 
ee - ‘ bare he oe TT 

But even if it were conceded that a neutral shipper in 
a general ship might be protected, the concession would 
not assist the present Claimant. His interests were gp 
completely mixed up and combined with the. intengsts.of 
the enemy ; the master was so entirely his agent under 
the charter party, that it is impracticable to 
the case from the rule that stamps Mr. Pinto with, 
hostile character. The whole commercial 
was radically tainted with a hostile leaven. Inits) 
essence it was a fraud upon belligerent rights. If for 
a moment, it could be admitted that a neutral might 
lawfully ship goods in an armed ship of an enemy, or 
might charter such a ship, and navigate her with anew 
tral crew, these admissions would fall far short of gue 
couring the Claimant. He must successfully contendfar 
broader doctrines, for doctrines which, in my Humble 
judgment, are of infinitely more dangerous tendency 
than any which Schlegel and Hubner, the champiénsof 
neutrality, have yet advanced into the field of «maritime 
controversy. I cannot bring my mind to believe thata 
neutral can charter an armed enemy ship, and 
and man her with an enemy crew, (for though fam 
ed directly by the owner they are in effect . 
supported by the charterer) with the avowed knowledge 
and necessary intent that she should resist every ene 
my; that he can take on board hostile shipments om 
freight, commissions and profits; that‘he can sti 
expressly for the benefit and use of enemy convoy, and 
navigate during the voyage under its guns and protec’ 
tion; that he can’ be the entire projector and conductor 
of the voyage, and co-operate in all the plans of the 
owner to render resistance to search secure and effectt- 
al; and that yet, notwithstanding all this conduct, by 
the law of nations he may shelter his property from 
confiscation and claim the privileges of an inoffensive 
neutral. On the contrary, it seems to me that such com 
duct is utterly irreconcileable with the good faith of 4 
friend, and unites all the qualities of the most odious 
hostility. Jt wears the habiliments of neutrality only 
when the sword and the armour of an enemy~ become 
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yweless for defence. If it be, as it undoubtedly is, a vi- THE 
gation of neutrality to engage in the transport service NEREIDE, 
of the enemy, or to carry his dispatches even on a neu- BENNETT, 
tral voyage, how much more so must it be to inlist all MasTER. 
ur own interests in his service, and hire his arms and ——-—— 
his crew in order to prevent the exercise of those rights 

which, as neutrals, we are bound to submit to? The 

doctrine is founded in most perfect justice, that those 

who adhere to an enemy connexion shall share the fate 

of the enemy. 


€e= 


On the whole, in every view which I have been able 
take of this subject, [ am satisfied that the claim of 
Mr. Pinto must be rejected, and that his property is 
good prize to the captors. And-zin thjs opinion I am 
uithorized to state that I have the concurrence of one of 

brethren. It is matter of regret that in this conclu- 
sion I have the misfortune to differ from a majority . of 
the Court, for whose superior learning and ability I en- 
tertain the most entire respect. But I hold it an indis- 
pensable duty not to surrender my own judgment, be- 
cause a great weight of opinion ia against me, a weight 
which no one can feel more sensibly than myself. Had 
this been an ordinary case I should have contented my- 
elf with silence ; but believing that no more important 
winteresting question ever came before a prize triba- 
ial, and that the national rights, suspended on it, are of 
infinite moment to the maritime world, I have thought 
ithot unfit to pronounce my own opinion, diffident in- 
deed of its fullness and accuracy of illustration, but en- 
tirely satisfied of the rectitude of its principles. 
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1815. PRATT, anv oTHERS, Original Complainunis,. 
February 22d. v. by at 
THOMAS LAW, any WILLIAM CAMPBEL], 
Original Defendants. 


THOMAS LAW, Original Complainant, 
v ‘ 


PRATT, anv oTHERs, Original Defendants, 


PRATT, anv oTHERs, Original Complainants,’ 
D. Bh 
WM. M. DUNCANSON, ann SAMUEL WARD, 
Original Defendants. ban 


AND fees 
WILLIAM CAMPBELL, Original Complainait 


v. “y 
PRATT, AND oTHERS; anv DUNCANSON am 
WARD, Original Defendants. a 


4 
t at 
1 Re 


th 
— THESE several suits in chancery in the Circuit 


ry rg Court for the county of Washington, in the district of 


ton. the los © COlumbia, being involved in each other and to 
arenot charge- the same property, were heard and argued as onecaust. 
able for their ~ gia 
sleeves: A The first of these suits, in the order of time, was that 








ley laid out for of Pratt and others v. Duncanson and Ward, which was 


the common 


benefitof those instituted on the 2ith of March, 1801. ‘The bill prayed 
lots; although that Duncanson and Ward might be enjoined from sel, 


tochare thes ing certain squares in the city of Washington, which 


has been here- had been mortgaged by Morris, Nicholson and, Gree 
sally acnuieee, Leaf, to Duncanson, to indemnify him against the return. § 
ed m by pur. of certain bills of exchange which he had drawn for thelr 
ree and if accommodation, to the amount of 142,000 sterling, @ part 
havacquiescea Whereof, viz: 17,600, it was alleged, had been takes 
in that practice up by Ward, who claimed payment from Duncanson, and 
Seaiean persuaded him to advertize the mortgaged property for 
ance aceord- Sale, The bill alleged that although the bills had bees 
ieee yee taken up by Ward, he had done it as the agent of Greet- 
he does not leaf, one of the mortgagors, and with his funds; 
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prayed for general relief. The squares which were PRaTT 


:thus mortgaged to Duncanson, were included in a pre- & ormERs 
 yious mortgage to ‘Thomas Law. 0. 


' LAW 
The next suit in order of time, ‘was that of Pratt anl & camp- 

others v. Thomas Law and Wilham Campbell. The bill sexx. 

was filed on the 14th of December, 1804. 


A thereby ac- 
Its objects were to compel Law to release to the quire a fee 


Complainants, who were assignees of Morris, Nicholson <r 


and Greenleaf, certain squares in the city of Washing- the alley, and 


ton which had been mortgaged by them to secure to ™y; in equity» 
him the conveyance of certain lots and squares, in the the purchase 
same city, which they had contracted to convey to him, money which 
and which he was to select from a larger namber which = Oe ee 
they had purchased of the commissioners of the city ; If a purchaser 
tp compel Law to complete his selection; and to vacate «oe ae 
certain releases made by him, at the solicitation of Pie Susie. 
Campbell, who had attached the equity of redemption of ed time, a 
some of the squares, which were included in the mort- ;third lot 
gage to Law. purchased, or 
in that propor- 
The third suit, in the order of time, was that of Tho- pro ol 
mas Law v. Pratt and others. 'The bill was filed on the 2¢es for the 
4th of October, 1805, and its object was to foreclose rie tek he 
the mortgage given to secure to Law the conveyance of is not bound to 
2,400,000 square feet of land in the city of Washington, — Le 
agreeably to a certain contract between him and Morris, lots conveyed, 
Nicholson and Greenleaf} because about 460,000 square ee 
feet, which Law contended he had selected agreeably to ber be convey- 


his contract, had not beeu conveyed to him.. i: 

nacase where 

" : it would be dif- 

The last of these suits, in the order of time, was that ficult to ascer- 

of William Campbell». Pratt and others, (assignees of pie sly aed 

Morris, Nicholson and Greenleaf,) and W. M. Duncan- the breach of 
sonand Samuel Ward. The bill was filed in June, 1806, comract, or 


, ‘ : h in da- 
and was in the nature of a bill of interpleader. Its ob- pons, 


ject was to obtain a release, from Duncanson, of the whieh the in- 


ihortgage given to him by Morris, Nicholson and Green- al baad 


leaf, to indemnify him against the return of certain bills this court will 
of exchange drawn by him for their accommodation, and —_— 
Which Campbell alleged had been taken up by them, or injury nor the 
séme of them; which release, if made, would enare to damages, nor 


aya r ct an issue 
the benefit of Campbell, in as.much as he had attached, quantum dam- 


and under the proceedings upon the attachment, had nificatus. 
VOL. iX. 58 
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rrarT purchased Morris and Nicholson’s equity of redemp- 
& OTHERs tion. 


v. Me oe 
LAW In order to understand the argument of counsel, and 

& camp- the opinion of the Court, it may be necessary to state 
BELL. more minutely the allegations of the parties. 


—_—— 


Where acon ‘The bill of Pratt and others against Law and Camp. 


tract for the el], stated that Morris, Nicholson and Gree ou 
sale of lant the 8d of December, 479%, gave to the Defendant, Tho- 
ae executed mas Law, their bond with condition to convey to him in 
sce of partof £e@ Simple within 90 days from that date, ¢ 2,400,000 
the land, and *¢ square feet of land in the city of Washington, the gaid 
the vendors « Law having paid them the sum of five pence Pennayl- 
unable to con- ° x h 9 
vey the rea ** vania currency per square foot, for the same. 
equity will de- ‘hat on the 4th of December, 179%, (the day after the 
payment of a date of the bond) a written agreement was executed be- 
eee the tween the same parties, by which, (after reciting the 
purchase mo- bond) Morris, Nicholson and Greenleaf, covenanted 
os inte- that if Law should, within 18 months, be displeased with 
If three per- his purchase, they would return him the purchase money, 
sons mortgage with interest, at the expiration of that term. And Law 
perty to in. covenanted that if, within the same term he should final- 
demnify the ly determine to keep the land, he would, within 4 years 


pr nang from the time of such determination, cause to be bai 
drawn for every third lot, or in that proportion, one brick dwel 
= accom- house, or other brick building, at least two stories 

prmerse mn the lots were supposed to average 5,265 square 
test; andif each. The bill further charges that Law did, 
each of the the limited time, elect to keep the land, and thereby be 


agrees co take came liable to build the houses mentioned in the agree- 
up athird par 





OF the bilitup. ment of the 4th of December, 179%, but had not built” 


on theirretorn them. That on the 10th of March, 1795, the 
under prot» eutered into another agreement, by which Law was i 


them neglect “ have his selection under his contract of the 4th of De-, 
=e 9 cember last, in all squares in which the said Mortis 
thirds, where- ** @nd Greenleaf have a right of selection, excepting walter 
by the other property, and excepting such squares as are now ap- 
mon efeite “propriated, or respecting which the said Morris, 
take up the ** Nicholson and Greenleaf have made arrangements, & 
wnole of the _«¢ list of which squares is hereunto annexed.” By the 
quenceof Same agreement Morris, Nicholson and Greenleaf cove- 
which he re- nanted to mortgage to Law other squares and lots which 


quests the were then in their possession, until they could give him 





cs 


Tasers} 


— 5. Sa ae 
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a good title to such property as he might select; Law | pratt 
agreed to give up his right to return the property, and & orners 
thereby made the purchase absolute. He also agreed to vv. 
select by squares and not by lots, and to close his selec- Law 
tion within 90 days from the date of the agreement, and & camp: 
stipulated that the houses which he was to build should BELL. 
be such houses as Morris and-Greenleaf were obliged to ——-—— 


build by contract with the commissioners. drawer not to 
release the 
The bill further states that Morris, Nicholson and to ho te 
Greenleaf, agreeably to that contract, on the 4th of Sep- ten fe oi 
tember, 1795, mortgaged to Law 857 lots, and 3,333 is thereby — 
square feet of land, the condition of which mortgage created upon 
was, that Morris Nicholson and Greenleaf should pay jropertyse" 
the penalty of the bond, or, agreeably to its condition the amount of 
and to the contract of the 10th of March, 1795, convey (70 {hinds of 
toLaw, in fee simple, with general warranty, 2,400,000 vor of that 
square feet in the city of Washington. ae ll 
the whole. ~ 
That Law selected about 2,000,000 square feet, but Quere? Whe- 
inmaking his selections violated his agreement of the quent incum- 
40th of March, 1795, by selecting lots in squares from ee 
which he was excluded by that agreement, to the injury (rye ban- 


ofGreenleaf who never assented to such selection. cer to disclose 
Sy 
That Law had obtained titles to about 2,000,000 of peed 
square feet, and that there remain to be conveyed to him —- the 
about 400,000 square feet, when he shall have complied Viich he in- 


with his contract of selection, and when he shall have cumbrance : 
built the stipulated number of houses. Secure 
redemption 


That on the 13th of May, 1796, Greenleaf conveyed + vader 


‘toRobert Morris and John Nicholson, all his interest in j, wpe 


the city of Washington, excepting three squares, « and tachment. 


“ excepting all such lots, lands or tenements as were either - 


“ conveyed or sold, or agreed to be conveyed by all or either 
“of them, the said Greenleaf, Morris and Nicholson, or 
“ any of their agents or attornies to any person prior to the 
“10th of July, 1795.” 


That on the 26th of June, 1797, Morris, Nicholson 
and Greenleaf conveyed all their interest in the city of 
Washington to Pratt and others, the present Com- 
plainants. 
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That Law, knowing the Complainant’s interest j 

property, and with intent to injure the Complai 

and to benefit the Defendant, Campbell, on the ath of 
September, and 5th of October, 1797, executed two deeds 
releasing to Morris, Nicholson and Greenleaf, part of . 
the mortgaged property, which had been attac 
Campbell; which releases were executed by Law, with 
a full knowledge of the interest of the Complainants in 
the mortgaged property; in defiance of their express 
prohibition ; and with a fraudulent intent to vest the 
legal estate in Morris and Nicholson so as to give.effei 
to the attachment of Campbell. That Campbell hadep. 
gaged to indemnify Law for thatact. ‘That the relegs, 
es were executed without the knowledge or consent of’ 
Morris, Nicholson and Greenleaf, or cither of them, and 
were never delivered to them or either of them, but 
were put on record by Law. The Complainants 
that those deeds of release may be vacated and anutled 
They state that they are ready, able, and willing, ® 
carry into effect the contracts between Law and Morris, 
Nicholson and Greenleaf, and to do every thing. that in 
justice and equity ought to be done on their part; bat: 
that Law has refused and neglected to build the houses, 
and to make his selection within the time limited, ahd 
out of the squares prescribed ; has violated his contract 
in setting up a claim and keeping the property mortga- 
ged as a collateral security for making him titles © 
property, which titles he has prevented by refusing to- 
select the property, &c. woke 


The bill requires Campbell to state when, from whom, , 
and at what price he obtained the notes of Morris and 
Nicholson, upon which his attachment was issued, amd 


prays for general relief. « <a 


The answer of Law admits that he had received. con- 
veyances for about 2,000,000 of square feet of ground 
under the contract, but not within the time stipulated” it 
states the number and kind of houses which he had built; 
denies that he was bound to receive conveyances with a 
condition to build ; the building contract being indepen 
dent of the contract to convey the land. It states that 
he was induced to enter into the building contract, by» 
the contract which Morris, Nicholson and Greenleaf had 
entered into with the commissioners, and others to build 
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glarge number of houses, which contract it avers, they PRATT 
never complied with. 


_It states, also, that Morris and Nicholson assigned 


Law’s building contract to the commissioners of the city, & camp- 


and that the present Complainants are not the assignees 


thereof, nor have any interest therein ; and that if they ——-——_ 


had, their remedy is at law and not in equity. 


With regard to the releases of September and Octo- 
ber, 1797, he says that the mortgaged property was 


_ more than ample security ; that Morris and Nicholson, 


were in 1797, generally deemed bankrupts, that their 
creditors were suing out attachments, and he thought it 
wjust to keep covered, by his mortgage, from fair cre- 
ditors, a property so much more than enough to secure 
his demands, and therefore exeeuted those releases. 
He admits that Campbell gave him a bond of indemnity, 
but denies that he received any compensation. He ad- 
mits also that one of the Complainants desired him not 
to execute them ; but he disregarded the request. 


Exceptions having been taken to this answer, Mr, 
Law filed an amended answer, in which he insists that 
he was released from his building contract because he 
had not received titles for all the lots he had purchased ; 
or that, as he had originally four years from the date of 
thecontract, to complete his buildings, and was to have 
had his titles in 90 days, he ought to be allowed four 
years from the time of recciving his titles. He affirms 
that he made: his selection within the time limited by his 
contract, and exhibits a copy thereof. He avers that by 
the contract of March 10th, 1795, he had a right to se- 
leet as well from the property which Greenleaf had con- 
tracted to purchase in his own name from D. Carroll, 
from that which Morris and Greenleaf had contracted 
to purchase from the commissioners of the city. That 
on the 44th of March, 1796, after much trouble and 
vexation he received his first conveyance of a part of 
his lots, amounting to 773,122} square feet; to ob- 
fain-which he had to release to Morris, Nicholson 
ad Greenleaf a part.of the mortgaged property, viz. 
squares No. 465, 468, 469, 470, 495, and498. He avers 
atany variation which may appear between his origi- 
bal selection and the squares afterwards conveyed to him, 
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was occasioned by the slow compliance on the 


& orners Morris, Nicholson and Greenleaf, with their contracty 


v. 
LAW 
& CAMP- 
BELL. 


with Carroll and the commissioners. He states that 
they gave him full liberty to make another selection of 
any lots within their purchases or contracts, and refers 
to Morris and Nicholson’s letter to him of the 47th of 
September, 1796, in which they say, « you may select 
«by squares out of any that are within our ‘selection, al- 
«‘ though not chosen by you already, except water pro- 
«* perty, or where we have since your selection, or be- 
«« fore improved on, or contracted for the sale of that 
«« which you desire ; and we wish you now to name the 
«* squares, as the selection and titles shall be com 


‘«‘ for you without delay.” wh 


> 


That in consequence of that letter he made another 
selection including other squares, and on the 20th of Ja- 
ly, 1797, received another conveyance of lots from the 
commissioners containing 1,142,068} square feet. 
he also received a deed dated January 28th, 1797, 
rectly from Morris and Nicholson, for 128,223 square 
feet, the title to which has since been decided by the 
chancellor of Maryland, not to have been in them bit 
the commissioners of the city. ee 

He also states that receivingthese three ee 
ances «* he had selected to have the residue of what Was” 
+s due conveyed to him out of the half of square 743, 
«square 699, and square 696, containing 314,829} square 
«‘ feet, which, if the deed of January 28th, 1797, had 
«remained good would have been near the quolaW 
«« which he was entitled ; but the said squares, or ie 
«¢ proper portion thereof never were conveyed, 

«¢ the said Morris and Nicholson frequently prom 
«‘todo. That the said squares were a part of the pre 
«‘ perty which they had contracted to purchase ‘of the 
«« said Carroll according to their contract of the 26th of 
«« September, 1793 ;” (a copy of which is exhibited and 
appears to be a contract by Greenleaf alone, with Cat- 
roll.) He refers to a letter from Morris and Nic 

to him of the 19th of March, 1797, in which they 

«¢ we are cqually anxious with you to get Mr. C 

«s paid on his (Mr. Carroll’s) account, upon our ac 

<6 and upon your own account ; and yet with all this ans- 
«iety we do not agree to sign the articles, which wer® 
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. 

«handed us yesterday; our objections thereto willbe pratT 
_éfiled. But to make your mind at ease on the subject & ornens 
«of the property to be conveyed to you by Mr. Carroll, and _—»v, 
«ours at ease about getting our property releasedfrom Law 
«your mortgage, which it then ought to be, we propose & campP- 
«toenter into a contract, with penalty, with you, tofix BELLI. 
«alimited time within which the money shall be tendered to ——-—— 
«Mt. Carroll, say insix weeks, and on your part to cove- 

«nant therein, that upon so doing you will release to us 

sour mortgage when Mr. Carrall makes the titles.” He 

refers also to a letter from Mr. Morris to him of the 24st 

of June, 1797, in which Mr. Morris says, «I am in 

«pursuit of money for Mr. Carroll and expect success, 

«but [hope, when it comes, he will not plague himself 

«and embarrass us by a refusal of it. He ought to 

«have had his money, and I have always lamented that 

«we could not pay it when due, but certainly we will 
“pay as soon as we Can.” 







The answer then avers that Morris and Nicholson ne- 
ver paid the purchase money due to Mr. Carroll, nor 
inany other respect complied with the contract with 
‘him, whereby they forfeited all right to the purchase of 
the property therein mentioned, and disabled themselves 
from conveying to the Defendant, Law, the property he 
hal so selected. That one of the purposes of the deed 
assignment under which the Complainants claim title, 
was to pay Mr. Carroll 13,000 dollars due upon that 
contract, whereby it became their duty to pay that sum 
% a8 to obtain titles for the Defendant, Law ; but they 
veverdid pay that sum to Mr. Carroll, and it is not 
tw in their power to comply specifically with the con- 
tract between the Defendant, Law, and Morris, Nich- 
dson and Greenleaf. 


*,S28 2782 75 S28 TT ee ee eee 












To this answer exceptions were also taken, and the 
Complainants, Pratt and others, filed an amended bill, ' 
it which they contend that the Defendant, Law, had not 
made his selection in due time and manner according to 
the original contract ; that, therefore, the Complainants 
might now satisfy the balance of the contract by a con- 
Yeyance of such lots as they should deem proper ; and 
under that idea had tendered to Mr. Law a convey- 


ar for the quantity of land which he had a right to 
aim. 


SRELESH Eat Pe eSB Tskares 


PRATT 
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That by the original contract Mr. Law had a 


& ornenrs to select only out of the property which Morris and . 


v. 
LAW 


leaf had contracted to purchase from the commissioners; - 
for that was the only contract which gave them a rightof 


& camp- selection. 


BELL. 


——-—— The Complainants also contended that, if, upon ‘Mr, 


Law’s failure to select his lots within the time limited, 
the right of selection did not revert to Morris, Nicholson 
and Greenleaf, yet he was bound to close his selection iy 

a reasonable time, and before Morris and Nicholson had 

completed their selection under the contract of Moris. 
and Greenleaf with the commissioners ; and that, after 

closing their selection, they were not bound to ( 

to Mr. Law, any lots not selected by them, or net before 

that time selected by him and notified to them. They 

admit that although Mr. Law had forfeited his rightof 

selection, yet Morris and Nicholson, being desirous of 


‘gratifying him, and of stimulating him to make thegt- 


pulated improvements, caused to be conveyed to biti, by 
deeds dated the 144th of March, 1796, and the @thd 
July, 1797, 1,935,008 square feet of land, without a 
nexing thereto the condition of building which they af 
a right to insist upon, including therein sundry lots, not 
within. his right of selection, whereby he obtained’ more 
valuable lots, and on better terms than he was entitled 
under his contracts. ’ a 


They aver that they are the bona fide purchasers, for 
a valuable consideration, of Morris, Nicholson 
Greenleaf’s equity of redemption in the mortgaged pr 
perty, without notice of any agreements or, transact 
between them and the said Law, other than those which 
appear on the face of the bond of the 3d of December, 
179%, the agreement of the 4th of December, 1794 that 
of March 10th, 1795, and the mortgage of the 4th of 
September, 1795; and are not in equity bound by ‘ay 
other agreement, if any such exist. . 


They further state that the legal estate of the mott- 
gaged premises, never was in Morris and Nicholson 
either of them, but was in Greenleaf alone. ‘That after 
Greenleaf had sold to Morris and Nicholson his inte? 
in the Washington lots, being largely their creditor, be 
caused all their property in the city to be attached by, 


‘4 
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ess, issued under the laws of Maryland, on the 2ist PratT 
of April, 1797, which attachment was for the benefit of & ornErs 
the Complainants, and was laid on the same property 0." 
which on the followfhg .day was attached at the suitof LAw 
the Defendant, Campbell, which attachment, in favor & camp- 
seve af, was continued until and after the 26th of | BELL. 

1797, when Morris and Nicholson assigned and ——.——. 

transferred to the Complainants for a valuable consi- 
deration all the attached property ; whereupon Green- 
jeaf’s attachment was dismissed by consent of the par- 
ties, inasmuch as the’ Complainants had, by the assign- 
ment, obtained all the benefit which they could have ob- 
tained by prosecuting the attachment to judgment of 
tondemnation. They aver, therefore, that if the Defen- 
dant, Campbell, had any equitable claim to the property 
by virtue of his attachment, the Compiainants have a 
pror equitable claim ayy virtue of their prior attach- 
ment. 


RFE 


—_ 


But they aver also that neither Morris nor Nicholson 
ever had sach an estate in ‘the mortgaged premises as 
could be the subject of an attachment at law, or as could 
te condemned at law, or as could be seized and sold un- 
ler a fieri facias ; and that the Defendant, Campbell, 
lad notice of the Complainant’s legal and sci ti- 
tle when he purchased the property, 
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That if Morris and Nicholson had any equitable in® 
terest therein,, it was subject to the duty of doing jus- 
tice to Greenleaf, the legal proprietor, by paying all 
they owed him, before the trust as to them would be de- 
creed to be performed ; and if they had an equity of re- 
demption in the “mortgaged lots, and if any thing was 
seized, condemned and sold, under the said Czmpbell’s 
attachment, it could be only the rig t which Morris and 
Nicholson had to redeem the said lots,,by conveying to 
Mr. Law the balance of property due to him, and by 
satisfying all equitable claims which Greenleaf had up- 
them. And that if the C omplainants should be com- 
Pelled to convey to Mr. Law the balance of property 
Which he claims, the Defendant, Campbell, can have 
no right te the lots As against the Complainants until 
he shall have satisfied them for all the property whith 


they at have been so compelled to convey to > he De- 
VOL. 59 


S332 


2 EE 


wage 


a 





466 SUPREME COURT U. S. 


PRATT fendant, Law, and shall also have satisfied all equitable 
& orners claims of Greenleaf upon Morris and Nicholson, * 


LAW 


The Claimants further state, that they have been in. 


& camp- formed and believe that the attachments of the Defen. 


a 


BELL. 


dant, Campbell, were founded upon notes of Morris 
Nicholson, purchased upon speculation at market, 

at a price far below their nominal value; and they con- 
tend that Campbell could not, in equity, recover, even if 
he had a prior lien upon the lots, more than the bong 
fide actual value which he gave for the notes, with 
interest thereon. They call upon him to state what con 
sideration he gave for the notes ; and at what price he 
purchased in the mortgaged lots at the sale under the 
fi. fa. issued upou the judgment on his attachments, — 


The answer of the Defendant, Campbell, disclaims all 
benefit and title under or by virtue of the releases exe- 
cuted by the Defendant, Law, at his request; but 
claims to hold entirely under the judgment of the Court 
of appeals of Maryland upon his attachments ; and re- 
fers to his bill of interpleader, (as he terms it) and the 
transcript of the record of the Cotrt of appeals of Mary- ” 
land exhibited therewith; by which transcript it ap- 
pears that the attachments were issued on the 2ist: 
April, £797, by virtue of the act of assembly of Mary- 
land, of 1795, ch. 56, entitled «* a supplement to the at, 
entitled an act directing the manner of suing out attach 
ments in this province and limiting the eactent of them;” 
and commanded the sheriff « to attach, seize, take and © 
«¢ safekeep all the lands, tenements, goods, chattels and. 
«: credits,” of Robert Morris, which should be found in 
his bailiwick, «to the value of, as well the damages 
« aforesaid, as,” &c.; and to have the same before the 
judges of the general Court, &c. ; then and there to be 
condemned ; according to the act of assembly aforesaid, 
to the use of the said W. Campbell, unless the said Ro- 
bert Morris should appear and answer to the said Wil- 
liam Campbell in a plea of tresspass on the case, &c. ac- 
cording to law. ‘The sheriff was also commanded to 
make known to the garnishees that they appear, &c. to 
show cause why the lands, tenements, &c. should not be 
condemned, and execution thereof had and made asin 
other cases of recoveries and judgments given in Courts 
of reord according to the directions of the act of assem- 
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bly aforesaid, &c. The,like process was issued against PRATT 
the property of Mr. Nicholson. & OTHERS 
' : v. 
On the 22d.of April, 1797, the sheriff levied these at- Law 
tachments on part of the property included in the mort- & camp- 
mage to Law, and particularly set forth in the sheriff’s BELL. 
return. ; : _- 
On the return of these attachments, Morris and Nich- 
olson appeared by attorney, and upon argument, the 
general Court quashed the sheriff’s return; whereupon 
- Campbell took a bill of exceptions which stated that 
the Plaintiff, Campbell, offered in evidence the deed of 
the 13th of May, 1796, from Greenleaf, to Morris and 
Nicholson ; whereby Greenleaf conveyed to them all his 
property in the city of Washington, excepting 3 squares, 
“and excepting all such squares, lots, lands, and tene- 
“ ments, as were either conveyed or sold, or agreed to 
« be conveyed either by all or either of them, the said 
«“ Morris, Nicholson and Greenleaf, or any of their 
«agents prior to the 40th of July, 1795.” That Camp- 
bell prayed condemnation of one moiety of certain 
squares, particularly described, as the property of Mor- 
ris, and the other moiety as the property of Mr. Nichol- 
son, That Morris and Nicholson offered in evidence 
the mortgage to Mr. Law of the 4th of September, 1795, 
which included those squares ; and that Campbell offer- 
ed in evidence one of the releases of Mr. Law,,. dated 
the 5th of October, 1797, to Morris, Nicholson and 
Greenleaf, which are mentioned in the bill of Pratt and 
others 0. Law and Campbell; Morris and Nicholson then 
offered in evidence the deed of trust from Morris, Nich- 
olson and Greenleaf to the Complainants, Pratt and 
others, of the 26th of June, 1797, conveying to them all 
the right and interest of Morris, Nicholson and Green- 
leaf in the city of Washington; and proved that the 
aforesaid deed of release from Mr. Law, to Morris 
Nicholson and Greenleaf, was lodged by Mr. Law alone, 
in the proper office to be recorded ; and that it was exe- 
cuted by Mr. Law with a knowledge of the aforesaid 
deed of trust to the Complainants, against their will and 
express prohibition, and without the knowledge or as- 
sent of Morris, Nicholson and Greenleaf, or either of 
them ; whereupon the general Court of Maryland was 


es 


aaF F 


SS PEs r 


ill 
e- 
ut 
rt 
e- 
ne 
ond 
)- 
of 
y- 
t, 
h- 
y 
d — 
id 
n 
S 
e 
re 
l, 
Je 
|. 
l- 
Lo 
Lo 
ye 
in 
ts 





468 SUPREME COURT U, S, 


PRATT of opinion that neither Morris and Nicholson, hor 
& orngrs either of them, had «such an estate in those squares,’ 
v. « whereof the Plaintiff could have judgment of con. 

«+ demnation.” 


gf ny ~ Upon this bill of exceptions the cause was cartied fo 


the Court of Appeals of Maryland, who reverset) 
~~ judgment of the General Court « as to the land contained 
«¢ in the return of the sheriff of Prince George’s Cayy- 
“ ty 3” and adjudged «+ that the lands and tenements g 
«sas aforesaid attached, that is to say,” (&c. describ 
them) « be condemned towards satisfying unto the said’ 
«‘ William Campbell, as well the said sum of,” && 
«‘ and that the said W. Campbell have thereof execution? 
&c. « Whereupon execution issued from the Court of 
«¢ peals, returnable to the General Court.” ‘This ex 
tion was a special fiert facias, which after reciting the 
attachment, the sheriff’s return, the judgment of the Ge- 
neral Court, the writ of error, and the judgment of the 
Court of Appeals, commands the sheriff of Prince” 
George’s County, that of the lands and tenements at — 
tached, (describing the squares, &c.) he cause to be made 
the damages and costs, &c. 


Upon this execution the sheriff sold the attached 
erty to W. Campbell the Plaintiff, for a comparati 
small sum. eit 


Under these proceedings the Defendant, Campbell, in 
his answer contends that, by the laws and constitution 
of Maryland, his title and interest in the said lots iscom 
clusive upon all the world, and that the judgment of the 
Court of Appeals of Maryland cannot be opened. He” 
admits, however, that he acquired by those proceedings, 
no more interest or title than Morris and Nicholson had 
in the property at the time of the attachment, and that 
Mr. Law’s mortgage was a prior incumbrance ; but de. 
nies that there is any other lien or incumbrance thereon: 
He contends that he has a right to redeem the lots from: 
that mortgage on any terms which should be agreed © 
upon between him and Mr. Law. He affirms that the 
Complainants knew of his attachment when_ they took 
their deed of assignment of the property. He denies 
that the Complainants had any valid attachment prior,to 
his. He admits that Morris and Nicholson had only an 
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equitable title in the lots at the time of his attachment, Prarr 
He admits that he knéw of the assignment to the Com- & oruErs 
plainants when Mr. Law executed his release, and at the ”. 
time he purchased the property under his attachment, LAW 
& CAMP- 

He demurred to so much of the billas charged that peux. , 
he purchased the notes of Morris and Nicholson, (upon ——-—— 
which the attachment issued) on speculation, at a low 
price, and to so niuch as required him to state what con- 
sideration he paid therefor. To this answer the Com. 
plainants excepted, because the Defendant, Campbell, did 
jot answer that part of the bill to which he demur-_ 
red. 


~—e Oo 


The bill of Law agaist Pratt aad others, stated the 
bond of Morris, Nicholson and Greenleaf of the 3d 
December, 179%, to convey to him 2,400,000 square feet 
of ground in the City of Washington ; the agreement of 
the 10th of March, 1795; and the mortgage of the 4th 
of September, 1795. ‘That he had received conveyances 
for'773,1215 square feet on the 14th of March, 1796 ; 
for 1,142,0681 square feet on the 20th July 1797 ; and 
for 128,223 square feet by a subsequent conveyance, 
the title of which last mentioned quantity was defective. 
That Morris and Nicholson, having obtained all the 
right, title, and interest of all the joint property of M. 
N. & G. in the city of Washington, in the year 1797-be- 
came insolvent, and conveyed the same to the Defendants, 
Pratt and others. ‘That neither M. N. & G. nor the De- 
fendants, Pratt and others, did procure from ihe Commis- 
sioners of the City of Washington, a good, clear, and suffi- 
cient title to the property, out of which the Complainant, 
law, had the the right of selection ; so that although he 
made his selection, and requested a conveyance of the re- 
maining 400,000 square feet, the Defendants refused to 
convey the same, and are unable to comply with the en- 
Sagements of M. N. & G. with him. Wherefore he prays 
adecree that they should pay him the original purchase- 
money of five pence, Pennsylvania currency, per square 
foot for the amount of square feet unconveyed, with in- 
terest, from the 3d December 1794, by a certain day ; 
and in default thereof, that they should be foreclosed of 
their equity ef redemption ; and for general relief. 


oe OD CT 2 ee ees SO 
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The joint and several answer of the Defendants, Pratt 
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and others, admits the bond of sd December, 4794, the 


& OTHERS agreement of the 10th of March, 1795, and the morts 


v. 
LAW 
& CAMP- 
BELL. 


of the 4th of September, 1795, which, it is averred, was 
executed to remedy a defect in a former mortgage of the 
41th May, 1795. The Defendants also produce the 

ment of the 4th of December, 1794. They admit -that 
the Complainant, Law, had received good titles to: 
1,915,1893 square feet in part-compliance with the cop. 
dition of the bond; and that the title to the 4 
square feet was defective. They admit that M. N. &G, 
became insolvent and conveyed all their interest to these 
Defendants as trustees for certain creditors. 


They do not admit that either they, or M. N. &G, 
were ever bound to procure a good title to all the 
pertyjout of which the Complainant had a right to select; 
nor that he made his selection within the time limited 
by the contract of the 10th of March, 1795 ; nor that 
they, or M. N. & G. ever refused to convey’ to him any 
property which ‘he had a right to demand under those 
agreements. ; 


They say that they have been informed and believe 
that the Complainant, Law, never made a definite and 
final selection of lots to satisfy the condition of the bond? 
but, without authority or limitation of time, assumedthe 
right of varying his choice from time to time according 
as circumstances indicated a prospect of increasing Ve 
lue, and did not confine himself to the property, nor 
the terms contained in the contract of the 10thof March, 
4795. They admit, however, that Morris and Nichol 
son, as a matter of indulgence, acquiesced in the 
tions thus made, as far as they had the ability to 
the lots so selected. ; 


They contend that upon the Complainants having 
failed to.make his selection within the limited time, the 
right to select reverted to M. N. & G. and that the Com 
plainants, as their assignees, had a right to select and 
tender a conveyance for the balance remaining uncol- 
veyed ; and that they had done so, but the Complainant 
refused to accept the same. 


They contend also that the Complainant is not enti- 
tled to relief in equity, until he shall have complied with 
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jis agreement to build sertain houses according to the PRATT 
ments of the 4th of December, 1794, and 40th of & ornERs 

March, 1795 ; and they aver that the damage they have v. 

sustained by reason of his not having built the houses, Law 

exceeds the value of the property remaining to be con- & CAMP- . 

veyed to him. BELL. 
They claim the benefit of his releases of certain parts 

ofthe mortgaged property, dated March 11th, 1796—Sep- 

tember 4th and October 5th, 1797, copies of which they 

exhibit, and 








They deny, in general terms, that the mortgage is for- 
feited or the condition thereof broken. , 


After replication to this answer, the Complainant, Law, 
filed an amended bill stating in substance the same mat- 
ters which are contained in his answers to the bill of 
Pratt and others against him. 


' To this amended bill, the Defendants, Pratt and oth- 
ers, filed their answer referring to the proceedings in 
all the causes before mentioned, and praying that the 
Whole may be considered as one cause. They aver that 
the building contract constituted a material part of the 
consideration in the sale of lots to the Complainant ; 
that the assignment of that contract to the commission- 
ers of the city, by Morris and Nicholson, was not valid, | 
and did not exonerate the Complainant from his obliga- 
tion in equity to performit. ‘They proceed to state with 
more minuteness the facts and transactions stated in their 
wiginal and amended bills dgainst Law and Campbell. 


They deny that Morris and Nicholson could authorize 
the Complainant to make a new selection so as to em- 
barrass the mortgaged property, or to disable them- 
selves from complying with the terms of the mortgage, 
whereby subsequent incumbrancers, whose rights accru- 
ed before such new selection, could be defeated. 


They deny also, that they are bound by any agree- 
nents between the Complainant and M. & N. of which 
they had not notice at the time of the assignment to 
these Defendants. 
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The Complainant having in his amended bill stated 


& orwugrs that he had solicited to have the residue of what 


+s 
Ve 


LAW 


to him conveyed out of half of square 743, square 
square 696, square 730, and the square north of 697, 


& camp- Defendants in their answer deny his right to select ef. 


BELL. 








er of those squar¢és. As to the square 743 which ig the 


-——- only one in which Morris and Greenleaf ever held any 


definite interest, they aver that all their interest thétein, 
consisting of one moiety thereof has been conveyed to 
him. That as to the square 696 and 730, the Co 

ant was expressly prohibited from selecting theth by the 
contract of the 10th of March, 1795; and that either 
of the squares 699, 730, 696, and north of 697 are tep- 
tioned in the Complainant’s selection of December 
1795, nor in any former selection pretended to have been 
made by him ; that neither of those squares ever ; 
ed to M. N. & G. or either of them, nor are iniél 
the 6000 lots bonght by Morris and Greenleaf ofthe 
Commissioners, or have been apportioned to them or 


either of them, or can of right be claimed by them, or , 


either of them, under any contract. 
To this answer there was a general replication.” 
‘ $ 4 


The bill of Pratt and others, against Duncavison tad 
Ward, was originally filed to obtain an - injunctionto 
prevent Duncanson from selling certain squaites Which 
he had advertised for sale under a mortgage dated the 
42th of September, 1795, given to him by Morris, Nich 
olson, and Greenleaf to indemnify him_against the retum 
of certain bills of exchange which he had drawn for their 
accommodation for 12,0001. sterling, 7,6001. sterlingy-6f 
which had been taken up by theDefendant; Ward, with 
the funds of Greenleaf, and the residue by Gieenleal 


himself; and to obtain a conveyance of those squares t0- 


the Complainants who were the assignees of Mortis, 
Nicholson and Greenleaf’s equity of redemption. ‘Those 
squares were all included in the prior-mortgage to Thom- 
as Law. 


After Duncanson and Ward had filed their answers; 
and testimony had been taken in the cause, by which tt 
appeared that the facts stated in the bill were tue, 
WiriM CampseE1. filed a bill against all the parties 
to the cause, viz : Pratt and others, assignees of Mortis, 
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Nicholson and Greenleaf, and Duncanson and Ward,in prarr 
which bill, (which he calls a bill of interpleader,) he & orngrs 
gets forth his attachment of the squares included in the v. 

| mortgage to Duncanson, the condemnation thereofby Law 
the judgment of the Court of Appeals of Maryland, & camp- 
while the city of Washington was under the jurisdic- BELL. 
of Maryland,) the fieri facias issued upon that judgment, ——-—— 
and his purchase of the squares at the sheriff’s sale ; 

whereby he avers he acquired the equity of redemption 

of those squares. He states that the bills, mentioned in 

the mortgage had all been discharged by Morris, Nich- 

olson and Greenleaf or one of them, or with their funds, 

ani the property thereby exonerated ; and prays fora 
conveyance thereof to him; and fer general relief. 


The Defendants, Pratt and others, in their answer, 
admit that they have heard that the Complainant, Camp- 
bell, claims the lots mentioned in his bill, by virtue of a 
pretended judgment of condemnation upon certain pre- 
tended attachments issued upon certain pretended claims 
vagainst Morris and Nicholson; but they deny the validity 
ofthose claims and ofall proceedings founded thereon; and 
aver that if any such judgments of condemnation have 

: heenobtained, they were obtained, as they believe, by fraud 
and imposition practised upon the Court rendering such 


Sas etaes 8 FP es cre sees er 


to judgments, by producing to such Court certain pretend- 
ich ei deeds of release fraudulently executed by Thomas 
the Law, (meaning the releases mentioned in the bill of Pratt 
ch aud others v. Law and Campbell.) ‘They aver that they 
mm were not ,parties to such judgments, and can not be 
reir bound thereby. That the proceedings exhibited by 
of dhe Complainant appear to be proceedings at law, and 
ith uot in equity ; and therefore, that if the Complainant 
eal has any title under those proceedings, it must be a title 
sto. at law, and his remedy is at law and not in equity ; 
ris, and that no proceeding by these Defendants against 
ose Duncanson and Ward in equity, can injuré the Com- 
ym: plainant’s title at law, if any hehas. They therefore 

deny his right to relief in equity, and contend that the 

Court, as a Court of equity, has not jurisdiction in the 
Ts, case stated by the Complainant in his bill., They do 
i it not admit that any* valid attachment was laid on the 
ue, property before the assignment from M. N. & G. to 
ies them. They aver that on the day before the date of 
ris, Campbell’s attachment, Greenleaf, being a large credi- 

VOL. IX.. 60 





































PRATT 
& orHeRs name, but for the use of these Defendants, to be laid on 
the same property ; which attachments remained in full’ 


v. 
LAW 


& CAMP- 


BELL. 
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tor of Morris and Nicholson, caused attachments in hig 


force (if the property was liable to attachment for the 
debts of Morris and Nicholson) until and after their ag. 
signment of their interest therein to these Defendan 

when they, having by the assignment obtained all the 


benefit which they could have obtained by prosecuting. 


the attachments to judgment of condemnation and gale, 
caused the attachments to be dismissed. And therefore 
that if Campbell could claim any title in equity under 
his attachments, these Defendants have a prior claim in 
equity by virtue of their prior attachments, and theas- 
signment from Morris, Nicholson & Greenleaf. | 
deny that the legal title was ever in Morris and Nic 


son, or either of them, but was in Greenleaf alone, until 


conveyed to Thomas Law by the mortgage of the 4thof 
September, 1795, in whom it remained until his releases 
of the 4th of September, and 5th of October, 1797, which 


releases, if valid, enured to the benefit of these Defen- | 


dants. * 


As to certain squares contained in the mortgage to 
Duncanson, viz. the square east of 546, the square east 


of 547, the squares 549 and 596, the square east of 


596, and the square 597, they aver that long before 
Campbell’s pretended attachment, viz. on the 20th of 
June, 1796, Morris and Nicholson conveyed to thesaid 
Greenleaf all their interest therein for a valuable con- 
sideration, since which time M. & N. have. never had 
any interest therein. 


They aver that the Complainant, had notice of all 
these facts at the time of his purchase at the sherifl’s 
sale under his attachment. 


They contend also that if the Complainant could, by 
any process at law, attach the equity of redemption, yet 
he can have no remedy in equity, unless he has off 
and can show himself able to redeem the property by 


compliance with the contract between Law and M. 


N. & G. which he has not done. 


They say they have heard, and believe that the Com- 
plainant’s pretended attachments were founded on notes 
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éf M. & N. purchased in market at a great discountas pratt 
an object of speculation, with a view to take the chance & orneRs 
of such an attachment ; and they are advised that if the 0. 
Complainant should in equity have a prior lien onthe taw 
property, he could not claim, in equity, (as against these & camp- 
Defendants 'who are bona fide creditors of Morris‘and pBE.. 
Nicholson, and purchasers of their equity of redemption —_-___. 
fora valuable consideration, and who are seeking for 

satisfaction out of the same fund) more than the amount 

ofmoney actually paid by the Complainant, for . the 

said notes and bills, with lawful interest thereon. 











One of the Defendants, John Miller, junior, assignee 
of Greenleaf, under the Bankrupt law of the United 
States, answering separately, for himself, statesthat the 
bills for 142,000 sterling, in the bill mentioned were sold 
and the proceeds therdbt equally divided between Mor- 
ris, Nicholson and Greenleaf, each of whom were bound 
in equity, as well as by agreement to take up one third 
of the.amount, if they should come. back protested. 
That they did come back protested ; that Morris and 
Nicholson -wholly failed to take up any part thereof, 
but the whole was paid by Greenleaf with his ewn se- 
parate funds, and that Morris and Nicholson are still 
indebted to him for two thirds of the amount of the 
42,000 sterling, with interest, charges, damages and 
costs of protest, and were also otherwise largely in- 
debted to him at the time of the attachment. That up- 
on taking up the bills, Greenleaf informed Duncanson 
thereof and forbade him to release the mortgage, on his 
intimating a design so to do, and requested him to re- 
tain the same as a security to him, (Greenleaf) for the 
two thirds.of the amount of the said bills, which Dun- 
canson agreed to do; and thereby became in equity a 
trustes of the mortgage for the benefit of Greenleaf ; 
and this Defendant as his assignee claims a right to 
stand on the same equitable ground as Duncanson would 
have stood upon if the bills had not been taken up, so 
far as respects two thirds of the amount of the bills, 
with damages, &c.; and therefore to-have a prior equity 
to that of the Complainant, if any he has. 


There was evidence tending to show that Mr. Law 
made a selection of squares within the time stipulated. 
And that the public property in those squares, which 


te 


PRATT 
& OTHERS 
v. 
LAW 
& CAMP- 
BELL. 
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Morris and Greenleaf had contracted to purchase of the 
commissioners, was more than suflicient to satisfy Mp, 
Law’s contract. That the commissioners_had cony 

to him about 2,000,000 of square feet ; and that it wag 
probable they would have conveyed the remaining 400,000 
square feet, also at the same time, if Mr. Law would have 
taken them out of the squares contained in his first se. 


lection. No tender however was made to him of thebalance | 


out of those squares, and there was evidence that Méy- 
ris, Nicholson and Greenleaf, had acquiesced in Mr, 
Law’s claim to have part of the property which Green. 
leaf had contracted to purchase of Mr. Carroll, although 
neither Greenleaf nor Morris and Greenlvcaf, ever had 
any any right of selection in that property. There was. 
also evidence that it was the universal practice of the 
commissioners, in selling lots, to: charge each lot with 
its proportion of the alley laid @at for the general bene. 
fit of the lots in the squares; and that such practice 
had been universally acquiesced in. 


With regard to the opinion of the Court of Appeals 
of Maryland, upon the subject of Campbell’s attach 
ment, there was evidence that the counsel for Morris 
and Nicholson had written a letter to judge Rumseyythe 
chief judge of the Court of Appeals of Maryland, m- 
questing to know the extent and ground of the opinion 
of the Court upon which the judgment was rendered; 
and received from him the following answer : 


«‘ The Court of Appeals signed a regular judgment 
‘* under their hands. It does not contain the point up- 
«¢ on which they gave it ; but my brethren thought the cov 
«+ nant for a quiet enjoyment* was a lease forgeurs, whi 
«+ was an interest subject to attachment, and this influenced 
“¢ thir judgment and they gave it accordingly. ‘Fhe opt- 
‘‘ nion, (whether a fee simple, or an estate for years) 
+s will not alter the nature of the judgment, which, m 
«< my opinion, will be only of such interest as the party 
«had in the estate, and, of tried in ejectment, can only 
‘6 operate so far. 
«« that an attachment ought to lie against a mortgagor's 
«‘ interest, because he is considered, in chancery, as the 


* The mortgage from Morris, Nicholson and Greenleaf to, Mr. ba", 
contained a covenant that they should quietly enjoy the mortgaged property, — 


until the condition of the mortgage should be broken, 


I own, privately I was of opinion . 
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« owner ; because I would not send a man to chancery PRATT 
«in so plain a case where -there ought to have been & orHERS 
«conformity in law; and because all men would secure . 
«themselves under this artifice. This also was agre- Law 
«able to the practice of the city of London, where an & CAMP- 
« equitable interest is attachable. But on this the judges BELL. 

« gave no opinion. Sufficient to them was it, that in their 
«opittion any interest was attachable, and upon eject- 
« ment thé would have been disclosed. 





«In conformity to my opinion I pointed out a case or 
«two, that was in my common place book, to Mr, 
« Shaaff, that indicated an equitable interest attachable. 


« But this was done as an individual, not as a judges 
ébut, being at the time of judgment, he might have 
«mistaken. At the same time I remarked, and do so 
«now, that the distresses of my family and my own 
« state of health, were such that I could not be so much 
«master of the subject as I wished. 


SPESRESSSIS8 sSeast 


« You were wrong in delaying opening the points so 
«long, in which you obliged the Court to give a judg- 
«ment so late in the cause. And wherein is their judg- 
ment, (hastily obtained) better than that of other 
“Courts? It quite destroys the use of a Court of the 
« last resort. 


- SPICE re” - 


« I have opposed, I shall hereafter oppose, this prac- 
“ tice totis viribus, ergo caveto. 


“ There is no impropriety in asking the Courts opi- 
“nion; they always wish their sentiments to be known ; 
“and will, I hope, in a land of law and libertygalways 
“he willing to disclose them when required. 


“Tam, &c. 
“ 4st March, 1804.” 


These causes having been heard together as one 
cause, the Court below decreed as follows : 


Ses oases raesrvs 


Pm In the case of Pratt and others v. Law and Campbell, 
HY, * That the Complainants’ bill be dismissed.” 
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In the case of Law v. Pratt and others, that abies: i 
& orners fendants should pay to the Complainant on or 


the ist of April, 1814, $25,832 58, being the original 
purchase money for the part not conveyed, marine inter- 


& camp- est from the 3d of December, 1794, and in default there. 


of, that the mortgaged property should be sold ’ raise 
the same, &c. 


In the case of Pratt and others ~v. Duncanseailall Ward 
no decree appears to have been made. 


In the case of Campbell v. Pratt and others, (assign. 
ees of Morris, Nicholson and Greenleaf, ) and Duneaiison 
and Ward, the Defendants, Duncanson and Ward, ne 
ver answered the bill, nor was it taken for confessed 
against them, nor was the bill dismissed or abated as to 
them, but the Court below decreed « that the Defen- 
dants,” Pratt and others, «.and William M. Duncanson, 
«sand Samuel Ward, release, convey and transfer to the 
¢* Complainant, William Campbell, all their interest 
«* and estate in the squares and lots of land sold under 
«¢the Complainant’s attachment, as mentioned and set 
«‘forth in his bill ; and that the said Complainant, his 
« heirs and assigns, be forever quieted, in the title, pos- 
«‘ session, and enjoyment of said squares and lots, 
« against all the claims, interest and estate of thesaid 
«¢ Defendants.” 


From these decrees, Pratt and others appealed to this 
Court. 


The cases were argued at great length by Jones and 
P. B. Key, for the Appellants, and by J. Law, F.8. 
Key end Pinkney, for the Appellees, Law and Camp- 
bell. 


In the case of Law v. Pratt and others, the argument 
turned almost entirely upon questions of fact. 


In the cases of Pratt aud others ©. Law and Campbell, 
and Campbell v. Pratt and others, and Ward and Duncan- 
son, the followirg questions were made : 


4. Whether Campbell, by the judgment of condemna- 
tion, in the Court of Appeals of Maryland, and the pre- 
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wedings under it, acquired Morris and Nicholson’s equi- PRATT 
& oTHERS 


v. 

2. Whether J. Miller, the assignee of Greenleaf, had Law 
aprior equitable lien upon thesquares mortgagedtoDun- & camp- 
canson, to the extent of the two thirds of the amount of BELL. 
the bills of exchange secured by that mortgage ? — 


3. Whether Campbell was bound to disclose the con- 
sideration he gave for Morris and Nicholson’s notes, 
upon which he obtained the attachments ? 


PP. B. Key, for the Appellants, contended, 


4, As to the first point, that nothing was condemned 
under those attachments, but the legal estate of Morris 
and Nicholson, if they had any. 


An equitable estate is not liable to attachment or exe- 
cution under the laws of Maryland. 


The judgment of the Court of Appeals of Maryland, 
in this case, does not purport to condemn the equity of 
redemption, nor to designate what interest in the land 
Morris and Nicholson had. 


It appears, by the letter from Judge Rumsey, the 
Chief Judge of that Court, that the majority of the 
Court was of opinion that the covenant in the mortgage 
to Mr. Law, that Morris, Nicholson and Greenleaf - 
should quietly enjoy the land until default made, gave 
them a legal estate, in the nature of an estate for years, 
which was liable to condemnation ; and that the Court 
intended to condemn nothing more than the legal estate, 
whatever it might be, which Morris and Nicholson had 
in the land at the time of the attachment. That it was 
the legal, and not the equitable estate, which they con- 
sidered liable to condemnation, appears from the lan- 
guage of the judge. «: But on this” says he, (meaning, 
on the question whether an attachment ought to ve 
against a mortgagor’s interest) « the judges gave no opi- 
“nion. Sufficient to them was it, that, in their opinion, 
“any interest was attachable, and upon ejectment, this 
“ would have been disclosed.” Now nointerest could, in 
Maryland, have been maintained wpon ejectment, but a 
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. + 
PRATT legal estate; which shows that the Court of A) 
& orHers contemplated the condemnation of a legal interest only, 


v. 
LAW 


This is sufficient to show that the judgment of the Coun ® 


of Appeals is not conclusive evidence that the equity of 


& camp- redemption of Morris and Nicholson was affected-by the 
BELL. attachment. , 


‘ 


‘ 


By the construction which the Courts of Ma 
have uniformly given to the British Statute of 5 Gg, 
making lands in the colonies liable for debts, 
but the legal estate is liable to exeeution at law. ‘The 
rule is the same in England, 2 4tk. 292, Plunket v. Pen. 
son. 3 Atk. 200, Shirley v. Watts. 3 Atk. 739, Birden 
v. Kennedy. The act of assembly of Maryland, 479i, 
ch. 60, sec. 10, is founded upon this known and acknow- 
ledged rule of law. It recites that, «* whereas it often 
«‘ occurs that persons against whom judgments or decrees 
«s are obtained, hold and possess,or claim lands,tenements, 
«or hereditaments, by equitable title only, and the crédi- 
« tor or creditors of such persons are often ‘without reme- 
« dy, either at law, or in equity,” and then goes on to 
the chancellor power to decree a sale of the equitable ti- 
tle ; and to give the purchaser all the remedies whi¢h 
the person had whose equitable title is thus sold. 


That act of Maryland in 1810, (ch. 60) which, for the 
first time subjected equitable estates to légal ? 
was passed ten years after the judgment of the Court of 
Appeals in this case, and is strong, if not conclusive 
evidence, that such estates were not before that time lia- 
ble to such process. 


»! 


But if an equity of redemption be liable to attachment, 


yet the Complainant’s equity is prior to that of Camp- 
bell, for they hada prior attachment, in the name of 
Greenleaf, against Morris and Nicholson, which was 
continued until they obtained an assignment of that equi- 
ty of redemption which was the object of their suit. it 
1 attach the personal property of a man, and before con 
demnation he sell it to me in satisfaction of my claim, I 
am under no obligation to proceed with my suit to judg- 
ment. I have already obtained the fruit of my action 
If he does voluntarily what the law would compel him 
to do, it is sufficient. 
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2. As to the prior equity of Miller, assignee of Green- Pratt 

jeaf, under the bankrupt law of the United States. & OTHERS 

v. . 

Greenleaf conveyed his rights in the Washington pro- Law 

perty, on the 13th of May, 1796, with certain excep- & camp- 

tions, reservations, and conditions. BELL. 
That conveyance was expressly made subject to this 

mortgage to Duncanson. All the rights of Greenleaf, 

growing out of those exceptions, reservations and con- 

ditions were assigned, by the bankruptcy, to Miller, 

one of the Defendadts to Campbell’s bill, and one of the 

Complainants in the bill against Law and Campbell. 


The bills secured by the mortgage to Duncanson 
were sold, and the proceeds equally divided between 
Morris, Nicholson and Greenleaf, each of whom agreed 
to take up one third of the amount thereof if they should 
return protested. They returned protested, and Green- 
leaf was obliged to take up the whole. Upon doing this, 
he requested Duncanson not to release the mortgage, 
but to retain it as his security. This Duncanson agreed 
todo; and thereby became a trustee, in equity, of the 
mortgage for the benefit of Greenleaf. 


and. 
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Ten of these squares, mortgaged to Duncanson, had 
been conveyed by Morris and Nicholson to Greenleaf, 
in June, 1796, subject to Law’s and Duncanson’s mort- 
gage—Morris and Nicholson, therefore, at the time of 
the attachment, had no equity of redemption in those ten 
squares. Four other squares are claimed by Asbley, 
another of these Defendants, to whom Morris and 
Nicholson had assigned their equity of redemption prior 
to Campbell’s attachment. 


2,2 5 


3. As against these Defendants, who are seeking 
satsfaction out of the same fund with Campbell, he ought 
not, even if he has a prior lien, to be permitted to en- 
force it beyond the amount of what he paid for 
Morris and Nicholson’s notes, with interest. Equity 
Will not permit him to profit by our loss. «+ Equality is 
equity”—( Maxims in Equity, p. 9.) “A stranger, 
“ who buys in a prior incumbrance, shall be allowed 
“only what he really paid, as against other incumbran- 


“cers.”—4 Vern, 476. But as against the owner of 
VOL. IX. 61 
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PRATT ‘ the estate, who made the incumbrance, or his heir, he 
& orHeERs « shall be allowed the whole that is due upon it,” 


v. 
LAW 


Morris and Nicholson, it is true could not set up this 


& camp- defence ; but we, who are their bona fide creditors, and 


BELL. 


assignees of their equity of redemption for a valuable 
consideration, have a right,to redeem Campbell’s incum- 
brance by paying him his purchase moncy and interest, 


F. S. Key, for Campbell, relinquished the claim as to 
the ten squares, conveyed to Greenleaf, and the four 
squares assigned to Ashley. 


As to Miller’s claim to a lien in consequence of Green- 
leaf’s payment of the bills, he contended that no snch 
lien was thereby created, or could be created, withoat 
an actual assignment of the mortgage. The condition 
of the mortgage was, that Morris, Nicholson and Green. 
leaf, or one of them, should take up the bills. One of 
them did take up the bills and thereby the mortgage 
was discharged. The lien no longer existed, and the 
property reverted to Morris and Nicholson. 


As to the claim that Campbell should be compelledto 
take only what he gave for the notes, he contended that 
the judgment of the Court of Appeals had ascertained 
the amount of this debt, and that the judgment could not 
now be opened. 


As to the question whether an equitable interest could 
be attached, he relied upon the judgment of the Court of 
Appeals as conclusive. 


As to the prior attachment by Greenleaf, for the use 
of Pratt and others, he contended that it created no lien 
in as much as it was not prosecuted to judgment. That 
the attachment and the deed of assignment could not be 
connected together so as to preserve the inchoate lien 
which was commenced by the attachment. 


PrInKNEY, on the same side. 


Campbell contends, not only that he has an equitable, 
but a legal title. His attachment gave him a legal title 
to an equitable thing. If it did not, it gave him no title. 
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* Upon the great principles of justice, real property isas PRATT 


much liable for a man’s debts, as~personal. Uses were & ornERs 


never extended in England until the statate of HL. 8. 
And the Courts always refused to extend trusts until the 
statute of frauds authorized them so to do. Nor could 
an equity of redemption be affected at law. 


But this question here turns wholly upon the local law 
of Maryland, and the construction of the statute under 
which these attachments were issued. It is the act of 
1795, ch. 56, which authorizes a justice of peace, &c. to 
issue his warrant to the clerk of the Court requiring 
him to issue an attachment ¢¢ against the lunds, tenements, 
goods, chattels and credits” of the debtor. 


The single question is, whether these were the lands 
of Morris and N icholson at the time of the attachment. 


From the time of the colonization of Maryland, its 
jurisprudence has been divided between Courts of Law, 
and Courts of Chancery. If the statute speaks the lan- 
guage of the Courts of Chancery, as well as of law, the 
case is clear. In Chancery, the mortgagor, and not the 
mortgagee, is owner of the land. The equity ofredemp- 
tion descends to the heir; the testator may devise it; 
his wife is entitled to dower ; the husband is tenent by 
courtesy ; in short, the mortgagor is owner of the land, 
as against all the world except the mortgagee. The 
legislature, by its acts, speaks to the whole jurispru- 
dence of the state, not to one branch only. 


A trust estate was liable to execution and attachment 
long before. Why should not an equity of redemption 
be equally liable? The act expressly makes credits, lia- 
ble to attachment, which was as contrary to the course 
of the common law. as to subject equitable interests in 


land to condemnation. 


Lord Mansfield, in a case in Douglass’s reports 
( Doug. 610, ) says, it is an affront to common sense to 
say that the mortgagor is not the real owner. The 
equity of redemption is the sabstantial ownership in 
the view of all the world. 


The act of Maryland in 1810, applies to executions 


”. 
LAW 
& CAMP- 
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only, and not to attachments, upon equitable interests in 
ments already provided for. 


The act of 1794, only shows that thelegislature re 
equitable interest in lands ought to be as much li 


—-—— fur debts, as legal interests. 





They also thought it expedient to give the purchaser 
of an equitable interest under the decree of the Court, 
all the remedies legal as well as equitable which the 
debtor formerly had. 


The case of Waters v. Stewart, (1 Caine’s Cases in Er. 


rer, #7) is precisely analagous to this. The statute of 
New York, upon which that case arose, subjected to 
execution, “ lands, tenements and real estate ;” under 
which expressions, it was decided that an equity of re- 
demption, of a mortgage in fee, was liable to be sold by 
virtue of a fieri facias. 


It is said however that the Court of Appeals in Ma- 
ryland was of opinion that the covenant for quiv. enjoy- 
ment was equivalent to a lease for years, which is a le 
gal «state, and that they did not mean to condemn any 
thing more than that legal interest. But that covenant 
created no legal estate. No specific term was mention- 
ed during which Morris and Nicholson should hold it, 
It was not an estate for years. If any thing was con 
demned by the judgment of the Court of Appeals, it 
must have been the equity of redemption ; for that was 
the only interest in Morris and Nicholson at the time of 
the attachment. To that equity of redemption, Camp- 
bell acquired a legal right. 


Rut it is said that Campbell purchased the notes of 
Morris and Nicholson at a discount, and ought to be 
permitted to enforce his lien only to the extent of his 
purchase money and interest. There is no evidence of 
the fact ; but if there was, yet if he was guilty of no 
fraud, he became the creditor of Morris and Nicholson, 
to the full amount of the notes ; he was pari gradu with 
the other creditors, and he who got the first attachment 
was in the best situation. Campbell obtained the first 
effective lien. That of Greenleaf was only incipient. 


The legislature supposed the case of attach. 
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ment is a claim in the per. 


Bat it has been objected that the judgment cannot be 
executed by a fiert facias, which is applicable only to 
But if the condemnation of 
an equity of redemption is sanctioned by the act, the 
sale of that equity under a fiert facias is equally sanc- 
tioned. ‘The one is a necessary consequence of the oth- 
er. An execution is as natural to a decree in equity as 
In both cases the thing is to be 


legal estates in possession. 


toa judgment at law. 
taken to satisfy the debt. 


This is no longer a mere equitable lien. 
of property, derived from the attachment, the judgment, 
the execution, the sale, and the purchase, which it may 
be necessary for a Court of equity to effectuate; but 
the right is a legal right. 


This was a proceeding in rem, and the judgment of 
the Court of Appeals of Maryland, is conclusive against 


all the world. 


As tothe rule cited from, Maxims in Equity, p. 9, and 
found also in 1 Vern. 479, that «* a stranger who buys 
“in a prior incumbrance shall be allowed only what he 
“really paid, as against other incumbrancers ;” its au- 
; It is questioned by two cases ; one 
in Salkveld, cited in the margin ; and the other in 2 Atk. 
54, Mullet v. Park. And the doctrine applies only to 
agents, trustees, heirs at law, or executors. 


thority is doubtful. 


atute title. 
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It was abandoned before it was complete. 


The assign- 
ment cannot be connected with it. ‘The claim under the & orHERs 
attachment is a Clai.n in the post ; that under the assign- 


No two claims can be more Law | 

distinct. They cannot be amalgamated, nor is the lat- & camp-' 

ter a continuation of the former. 
rport to be a continuation of the lien; nor could it ——.— 

trausfer what Morris and Nicholson did not possess. 

Non dat qui non habet. 


The deed does not 


It is aright 


Campbell’s incumbrance was a legal one. He hada 


P. B. Key, 1 reply. 
There cannot be a Jegal title to an equitable thing. It 
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is a solecism. No legal right can exist without a lepal 


an equity of redemption; but he has no legal 

He has a just title, but it is an equitable title. Hig re 
medly is in equity, and not at law. A trust estate may 
be sold under a fieri facias, because such a proveeding ig 
expressly authorized by the statute of frauds, 
general rule is that equitable rights must be enforced by 
equitable means, and legal rights by legal means, 


The case in New York was decided upon the statute 
of that state, and a long previous practice under the sa 
tute of 5 C. 2, c. 7. 


The judgment of the Court of Appeals of Marylani, 
does not purport to decide what sort of a title Mortis 
and Nicholson had in the property attached. Itwa 
sufficient. for them that Morris and Nicholson were in 
possession. They considered that possession under’ 
covenant for quiet enjoyment, as a legal estate ; and that 
gave judgment of condemnation in order that Campbell 
might make out his title in ejectment. So says the 
Judge of that Court in his letter, and that opinion’ 
perfectly consistent with the terms of the judgment. No, 
inference can be drawn, from the judgment, that 
Court was of opinion that an equity of redemption wa 
subject to attachment; and the judge affirms thato 
that point the Court gave no opinion. The pomt® 
therefore entirely open for discussion. No™@ 
been produced from Maryland in which an equity ofte 
demption has been sold under a fieri facias or attwchment, 
The want of such a case is strong evidence of the til- 
versal opinion of the Courts of judicature in uM 
upon that point; and the statutes of 179%, c. 60, and 
1810, c. 160, seem conclusively to show what was tit 
opinion of the legislature. 


March 14. Jounson, J. delivered the opinion of ft 
Court as follows : 


In order to present a distinct view of the numerom 
questions which arise out of this intricate and volum 
nous case, we will pursue them through a history of 
transactions. in which they originated, and consider 
them in order as they occur. ‘ 
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It is well known that at the founding. of this city, the prarT 
prietors of the soil gratuituously relinquished a pro- & ormERs 
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portion of theit property to commissioners appointed to 


receive it. 


Morris, Nicholson and Greenleaf purchased city Bern. 
lands to the amount of fifty millions of square feet, tea —— 


which quantity they were entitled on the 3d of Decem- 


ber, 1794. 


Of this quantity, 6,000 lots were purchased 


from the commissioners ; 220 lots of Daniel Carroll, and 
the residue of other persons not necessary to be specified 


in this case. 


In the agreement with the commissioners they stipu- 
late to chuse the lots by squares ; to build twenty houses 
per annum for seven years; and until the year 1796, 
not to sell without the building stipulation, 


In the agreement with Carroll, the division was to 
take place by lots; not by selection, but alternately in or- 
der; and a variety of building and other stipulations 
were entered into, which not.being complied with, Car- 
roll re-entered on his land, and the contract was finally 


abandoned. 


On the 3d of December, 179%, Law entered into a 
contract with Morris, Nicholson and Greenleaf for the 
purchase of 2,400,000 square feet of city land at the 
tate of five pence, Pennsylvania currency, per foot, for 
which Law paid them 1.50,000, and took their bond to 
convey him that quantity of land, in the penalty of 


1400,000. 


To secure this bond the mortgage was given which is 
the principal subject of these suits. 


‘On the 18th of May, 1796, Greenleaf conveyed all 
his estate and interest in the Washington lands to Morris 
and Nicholson, who on the 26th of June, 1797, executed 
a assignment of all their interest to these Complainants, 
(Pratt and others). Greenleaf afterwards becoming 

krupt, John Miller, one of these Complainants, was 


his assignee. 


In the several bills and answers relative to these trans- 


actions, there are various contradictory assertions on 
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rratT the subject of fraud ; but as there is no evidence to sng. 
& oTHeERs tain any charge of that kind, and all the various writ. 
v. ings executed between the parties appear fair, unim. 
Law peached and reconcilable, we shall wholly reject the cop. 
& camp- sideration of that subject, and dispese of the case 
BELL. the unequivocal meaning of the cuntracts of the 
and their various acts which have relation to the execy. 
tion of those contracts. ‘em 


By the bond to make titles, dated Dec. 3, 1794, Mor. 
ris, Nicholson and Greenleaf, are simply bound to make 
titles to Law, for the specified quantity of land in the 
city of Washington, leaving the situation of it, and the 
mode of selection entirely undefined, and of course re. 
taining it to themselves. 


On the day following, the same parties entered into 
articles of agreement, having relation to objects which 
appear not to have entered into their contemplation 
originally, and which, on the face of them, bear theap 
pearance of perfect reciprocity. An option is given 
Law to decline his purchase in eighteen months, and 
Law stipulates that if_he should not then decline i 
Sliall be bound to improve every third lot pursuant | 
the original contract of Morris and Greenleaf with fhe 
commissioners, in a specified time. 


‘ 

On the 10th of March, 1795, Law purchases other 
concessions. By relinquishing his right of declining the 
purchase, he is allowed the riglit of selecting” 
ty to be conveyed to him “excepting water property, 
** and excepting such squares as are now appropriated). 
‘ or respecting which the said Morris, Nicholson and 

|_/ « Greenleaf have made arrangements.” A list of the 
excepted squares is subjoined, numerically distinguished, 


Morris, Nicholson and Greenleaf also stipulate tom 
cure Law in the discharge of their contract by a mort 
gage of other lands in the city «* which are now in 

_ possession, until they can give good and sufficient titles 
~* to the said Law, of such property as he may select 
«¢ and of which the titles are not already vested nae 
but Law is to select by squares; to select in ninety 
and to build in conformity with Morris and Gree 
contract with the commissioners. 
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From this contract emanated the mortgage of the 4th PRATT 

of September, 1795. ; & OTHERS 
v. 

It was evidently incumbent on Law to make his selec- Law 
tion in ninety days, or shew some adequate cause to ex- & CAMP- 
cise him from the discharge of that part of his agree- BELL. 
ment. The evidence that he did make his selection in ——-—— 
the prescribed time is contained in his amended answer, 
drawn from him by express allegations in the bill, and an 
exception to his “answer, in which he swears that his se- 
lection was made in due time, and that a copy of his se- 
lection, thus made, was, in due time, communicated to 
the other parties. This fact, therefore, being uncontra- 
dicted by atiy evidence, and confirmed by the solicitude 
expressed by Law, in all his correspondence, to obtain 
his titles, must be considered as established, and throws 
upon the opposite party an obligation to shew either, 
that he complied with the selection so made, or some 
suflicient reason why it was not complied with. For 
these purposes they contend that it was in part complied 
with, and that it was.the fault of Law himself that it was 
not wholly complied with. 





It appears that on the, 44th of March, 1796, there 


"were conveyed to Law, 792.939 square feet of ground ; 


and on the 20th of July, 1797, 1,155,857 square feet. 


In these conveyances Law acquiesces, with two ex- . 
ceptions ; 


4. That 128,223 square feet contained in squares ~ 
727, 789, and 729 have since been recovered of him by 
due course of law : 


2, That in the computation of square feet supposed to 
be conveyed to him, are included the superficies of the 
alleys passing through those squares in which the entire 
Squarcs were not conveyed. 


To understand this objection it is necessary to remark 
at, in the division between the commissioners and the 
Proprietors, it frequently happened that several lots in . 
4 Square were assigned to the proprietor. In the selec- 
tions made by Morris and Nicholson, and in those made 


y Law, the exigency of the agreement to chuse b 
VOL. 1X, ony or 4 
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squares was considered as gratified by the choice.of all 
that part of a square which had been allotted to the com. 
missioners. . 


To the first exception, the assignees reply that Law 


“was conusant of the defect of title in the squares allud- 


ed to; that he took them with his eyes open, and there: 
fore cannot now claim indemnity. mm 

But we do not subscribe to this opinion. There is no 
evidence, in the case, that he did agree to take these 
squares cum onere. ‘The letter of the ist of September, 
1799, proves nothing of the kind. ‘The condition of the 
obligation. is mot complied with by a conveyance.of @ de. 
fective title. ee 


The obligation to convey a good and sufficient tifle 
with a general warranty will carry with it the obli 
tion to refund in case of eyiction. Law’s knowledgegft 
the incummbered state of the title isof no conseqyencs - 
whilst the opposite ify paa_under anobligation to 


in this respect, m no béttéF situation than,the o 
parties. ‘Their rights and interests are altogether sul 
ordinate to those of Law. They take the property ij’ 
every respect incumbered with the obligation to 
good the contracts of Morris, Nicholson and Greenleaf 
with him, not only on general principles, but by express 
excepiion in favor of existing liens and incumbrantes, 
om. = a - nee ee | 


make that title goo and sufficicnt. The ne 


With regard to the allowance for the superficies of the 
alleys, we remark, that if the alleys be comprized unde 
the denomination of streets, the conveyance of the 
which they cover would be void, and unquestions 
will not amount to a gratification of the contract. . But 
from the president’s instructions of the 17th of October 
1791, there is reason to think that they were rights of 
way appurtenant to the lots of each square respectively. 
If this claim of Law's extended to the alleys in those 
squares of which the whole was conveyed to him, there 
would be some ground for disputing it, But as.itis 
confined to those squares only in which the right. could 
not be merged, because some one ormore of the lots were 
the property of another, we think the allowance ought 
to be made ; for Law certainly has not acquired a title 
in fee simple in those alleys. 


; 
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2. It is contended that it was in Law’s power to have pratT 
obtained a fall performance ; and they charge him with & orners 
various acts to which alone they attribute the non-com- v. 
pliance on their part. Law 


& CAMP- 
4. His frequent varying of his selections. BELL. 


Fe 


fo Ree 


On this subject there is a great variety of evidence and 
many contradictory allegations. But upon the whole, 
it appears that after acquiescing in a number of chan- 

s, the selections about the last of the year 1796, set- 
thed down to 699, 696, and half of 743, and the deficien- 
ey, if any, to be supplied out of squares 730, and north 
of 697. 


fr ee 


But Law’s inclination to vary his selections furnishes 

‘no sufficient excuse ; for a tender of a conveyance con- 

forwably to any one of those selections would have been 
a performance. / 


On the 5th of December, 1796, it appears a deed was 
tendered and this is asserted to have been a legal per- 
formance of their part of the agreement, Law contends 
that it was not because it contained the building stipula- 

tion, a distinct, independent_ contract, and which ought 
' Not to have been made a part of thiS‘Conyeyance. ‘his 
question appears at*that time to have been submitted to 
counsel and decided in favor of Law. Whether correct- 
ly or not, it is now too late to enquire ; for it appears 
to have been acquiesced in, and conveyances executed for 
nearly the whole of the same land which was contained 
in the tendered deed. ‘The conveyance tendered cannot, 
even if in unexceptionable form, be now considered as a 
performance for the balance anconveyed, since the land 
contained in it constitutes a great part of that for which 
credit is given upon the agreement ; and after receiving 
conveyances in a different form it is surely too late now 
to contend for the sufficiency of those tendered. 
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- It is contended that the sclection of squares 696 
609, and 743 was not sanctioned by the contract of 
March, 1795, and therefore Morris and Nicholson were 
under no obligation to convey. 


It appears that these squares were situated in Carroll’s 
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land, and, in the division between Carroll and the Com. 
missioners, were assigned to the former. They thug 
became a part of that land out of which Morris and 
Nicholson: were to be entitled to have conveyed to them. - 
their 220 lots, and it is contended that Law’s right of © 
selection could not extend to these lots because 

were to be assigned alternately ; whereas Law’s right of — 
selection was to be made by squares out of thosein 
which Morris and Greenleaf, had the right of selection, 
It appears however, that Morris and Nicholson acqnies. 
ced in Law’s right to select from Carroll’s land, and ig 
a letter of March 19th, 1797, explicitly acknowledges if, 


The solution of this apparent inconsistency is to be 
found in an observation previously made on another 
point in this case. A selection by squares was in ; 
tice considered by these parties as complied with whey. 
made of all those lots contained in any given square 
which were owned by the party bound to convey. There 
Could then be no reason for excluding Law from enjoy- 
ing his right ofsselection from among the squares con- 
tained in Carroll’s land. The objection certainly comes 
too late at this day. In Morris’s letter to Mr. C f 
of February 22d, 1796, is contained an express recogniy 
tion of the correctness of that selection, or at least 9 


his acceptance of it in lieu of one more correctly made 


This act with its attendant consequences must be con- . 
sidered by this court as giving legitimacy to the selec. _ 
tion though it had been otherwise indefensible. Had 
Law been then informed that this selection was not aw 
thorised by con!ract he would have been thrown on his 
right to amend his selection, at a time when he might 
have done it with little prejudice to his interest, _ Butat_ 
this time it is surely too late to retract an assent given 
nearly twenty years ago. 


With regard to the two other squares selected, asit 
was only provisional, to make up any deficiency that 
might exist after conveying the three positively selected ; 


until the three absolutely chosen were conveyed, nothing 
final could be done with these. 


The last objection is founded on Law’s failure to com- 
ply with his building contract. 
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But to this we answer : Law was not restricted as to PRATY 
the specific lots on which the buildings were to be erect- & eruens 
ed. This choice, therefore, extended over the whole, v. 
and the obligation..wasnot complete until the whole Law 
land was conveyed to him. J” We are of opimion that the & camr- 
glettion was sufficiently proved ; and that Morris, BELL. 
Nicholson and Greenleaf were in default with regard to 
the deficiency of land. On them, therefore, must fall the 
consequences, of a state of things produced by their own 
default. 


* we Pow 


But there are other reasons, furnished by the case, in 
support of this opinion. 


Law had advanced very considerably in the discharge 
of his building contract. He asserts (and it is hardly 
possible to believe otherwise) that he was originally in- 
duced to enter into that stipulation in consideration of 
similar stipulations entered into by Morris, Nicholson, 
and Greenleaf with the Commissioners and Carroll, and 
urges their failure as his excuse in part for desisting from 
building. But be this as it may, it is impossible for the 
ingenuity of man to devise any expedient by which a 
mean of comparison can be resorted to that would ena- 
ble this Court, or a Jury to ascertain the injury result- 
ing from this cause, or the sum in damages by which it 
may be compensated. We therefore put the building 
contract entirely out of the case, 
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It then only remains to decide what remedy Law is 
entitled to, 


It is contended in behalf of Morris, Nicholson and 
Greenleaf that it should be by specific performance or 
by an issue quantum damnificatus ; that, at any rate, it 
should not be by a decree to refund the purchase money 
with interest, as the value of the residue was necessari- 
ly diminished by the gratification of so large a propor- 
tion of his right to select. 


SRST STF 


a. AS - 


Te obtain a specific performance is no object of Law’s 
bill; it is incumbent'on the opposite party therefore to 
shew some ground of right to force such a decree upon 
him. But considering, as we do, that Law is not in de- 
fault, there can be no reason to decree a specific perfor- 


? 
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PRATT mance when every thing shews that it would be produc. ke 
& orneErs tive of nothing but loss. Besides, a specific performance, - 


v. 
LAW 
& CAMP- 
BELL. 


such as would answer the ends of justice between thess 
parties, has now become impossible. Carroll's propert 
is resumed ; alarge proportion of the land, purchased of 
the Commissioners, sold under legal process, and thas 
the benefit of selection so diminished that if performance 
were to take place, it must take place stripped of this itg 
most valuable appendage ; whilst the diminution of the 
value of property, and the change of circumstances, pro. 
duced by a lapse of twenty years, would render it mock- 
ery to call any execution specific. 


Anissue quantum damnificatus it is certainly com 
tent to this Court to order in this case ; but it is not con. 
sistent with the equity-practice to order it in any case 
in which the court can lay hold of a simple, equi 
and precise rule to ascertain the amount which it ought 
to decree. on 

vail 


In this case, the failure on the part of Morris, Nichol 
son and Greenleaf, certainly was as early as December, 
1796, at a time when there is no reason to suppose that 


any diminution in the value of property had taken plate, 


And as to the argument that the value of the rightof 
selection diminished in proportion to the exercise of it; 
that each subsequent choice was of less value thaw the 
preceding, we think it is « sufficient answer that Law 
never appears to have enjoyed the full benefit of his 
right of selection in consequence of the difficulties which 
appear at all times to have obstructed his getting titles 
from the Commissioners or others. And finally when 
his choice settled down upon the squares 727 789 
729, and on Carroll’s squares 696, 699, and half of 74%). 
he was evicted from the three former, and never © 
get the titles to the three latter. ‘Rew these squares 
nearly make up his deficiency and there is reason to be- 
lieve they are among the most valuable of his choice.” At 


any rate they appear to have been the favorite objects ofhis 


choice. We are therefore of opinion that the rule of equity 
in this case is that adopted by the Court below ; to wit, 
refunding at the rate of purchase according to the quan- 
tity actually deficient ; but that interest is to be calcula- 
ted only from the time when the selections were fi 
made, which we fix at 1st of January, 1797. 
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With regard to the actual deficiency it is understoed PRaTT 
ihat there will be no. difficulty in adjusting it-as the & ormers - 
measurement and calculations of Mr. King willbeac-" wv, | ° 

_ quiesced in. LAW 
) & CAMP- 

We must next determine in what manner the,money BELL. 
to be decreed to Law, in pursuance of the foregomg ——-—— 

rinciples, is to be raised from the mortgaged premises ; 
and this leads us to the connexion between the interests 
of Law, and these of Campbell, and Duncanson. 


FPS SSERSESE 


Campbell was holder of the negotiable paper of Mor- 
ris and Nicholson to a considerable amount. 


Greenleaf had conveyed to Morris and Nicholson all 
his interest in the mortgaged premises, so that each of 
them was entitled to an undivided half part of the equity 
of redemption. Campbell sued out an attachment against 
Morris and Nicholson severally, under the lawsof Mary- 
land, (as this part of the District was then under the 
jutisdiction of Maryland) and had it levied on sundry 
of these mortgaged squares, specifically designating 
them by their numbers. . An issue was made up, and at 
the trial before the Court to which the writ was returna- 
ble, te questiow was distinctly made whether the equita- 

_Dle intercst of the Defendants. in* these squares was the 
subject of attachment. That Court decided that they 
Were fot’; and the Plaintiff appealed to the Court of Ap- 
peals to have their judgment reversed. 


On the hearing before the Court. of Appeals the deci- 
sion of that Court is reversed and the squares attached 
are specifically and numerically condemned to satisfy 

‘the debt due to Campbell. And finally, process issues 
outof that Court, to the sheriff of the county, reciting 
the attachment and condemnation of these squares, de- 
scribing them with equal precision, and commanding 
the sheriff to make, from the said lands, the money ne- 
cessary to satisfy the judgment. Under this writ, the 
squares, so condemned, were sold ; Campbell becomes 
the purchaser ; and Law, at the instance of Campbell, 
and without the privity of the assignees, executes a re- 
lease, to Morris and Nicholson, which is put on record ; 
at the same time taking a bond of indemnity, from 
Campbell, against all consequences that might reault 
from this act. 
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ements be the subject of attachment under the laws of 


Maryland. But we are of opinion that we are not how | 

& camp- at liberty to enter into the consideration of that question, 
BELL.’ The decision of the Court of Appeals is final and-concly- 

—-—— sive on this point. The question was fully brought be- 


Aore them ; and although it had not fixed the law, would 
“ have fixed the fate of these lands beyond reversal. 


“4” §=Some doubt is entertained, by one member of the 
Court, whether the laws of Maryland go farther than 
to authorise the condemnation of this interest to sa 
the judgment so as to leave the Plaintiff still under the 
necessity of applying to an equitable tribunal to effects 
sale. , 


But the majority are of opinion thatthe attachment-act, 
in making this interest tangible, makes it subject to the 
ordinary process of the Law-Courts, and that in bin | 
in the courts in which the condemnation takes place, thé. 
power to issue execution as in case of other judgments, 
it has left it with those Courts so to fashion its process 
as to meet the exigency of each case. In this case, the 
very special nature of the execution shews that it has 
heen fashioged with great care andlearning. We there- 
fore hold the sale, under this execution, to be valid. ~ 

Some conclusions were attempted to be drawn, in fa 
vor of the assignees, from the inadequacy of the priceat 
which the property sold, and from the following staté 
of facts : Greenleaf had issued an attachment, to the 
use of the assignees, against this property of Morris 
and Nicholson, a day prior to that of Campbell.. Sul 
sequent to that of Campbell, Morris and Nicholson, 
assign all their interest in this property to these 


j- ees. Greenleaf’s attachment was never prosecuted to 


judgment. 


It is contended that this union between the prior Tien 
and the interest attached, defeats the immediate lien. 


But we cannot admit this conclusion. 
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* Levying an attachment has the double effect of creat- 
ing a lien and instituting an action. But the lien is on- . orants 


ly inchoate ; it awaits the judgment of the Court for its 
, consummation, and must fall with the suit. To decide 


otherwise would be to permit the Defendant, by collu- 
sion, or his own act, to nallify the lien of the subsequent 


/attachment. 


As to the inadquacy of price, the evidence is full to 
shew that it was produced altogether by the steps taken 
by the agents of the assignees to.embarrass.or-prevent ~>- 
the sale, and by the supposed weight of the incumbran- 


ces resting upon the land. 


In this respect, therefore, 


there is no imputation to be cast upon Campbell. 


With regard to the release, it is very evident that, as 
itwas never accepted by the assignees, it ought in no 


wise to operate to their prejudice ; nor ought Campbell 


to derive any benefit from it, as it was gratuitously pro- 
essed by him under an arrangement with Law. Give 

. xy to this release, and consider how it will operate. 
Campbell purchases at a reduced price, subject to an 


incambrance ; but give effect to this release and he 


holds an absolute fee absolved from all incumbrance. 


Again, the property, mortgaged to Law, is liable for 
the whole amount to be raised for his indemnity ; but 
give eflicacy to this release, and whilst Campbell ac- 
quires an unincumbered estate, on the one hand ; on the 
other, the residue of the mortgaged property, (that of 
which the assignees have not been deprived by sale of 
thesheriff,) must be sacrificed to raise the money due to 
law. From this it will follow, either that a rateable 
abatement should be made, by Law, proportionate to the 
squares by him released to Campbell, or that those 
squares.should contribute their due proportion towards 
paying Law. 


Before we proceed to apply these principles to the fi- 
hal disposal of the case, it is necessary to shew in what 
Wanner the interests of Duncanson and Ward become 


involved with those of these other parties. 


Duncanson at the request of Morris, Nicholson and 
VOL, Ix. 
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Greenleaf, and for their use, drew bills ona Variety of 
correspondents to the amount of 12,0001. . 


On the 12th of September, 1795, Morris, Nicholson 
and Greenleaf, executed a mortgage of eighteen squares 
in the city of Washington to indemnify Duncangon 
against the return of these bills. They were eightegn 
of the squares previously mortgaged to Law. ; 


Of these bills about 7,600/. were returned under pro- 


‘test as the property of Ward; and that sum, together 


with the damages, was paid, on the 26th of Dc: ember, 
1796, to Ward by Greenleaf. No satisfaction was en- 
tered on the mortgage, nor any assignment demanded 
until a day long subsequent. The residue of the bills 
were also returned and paid by Greenleaf. 


Thus circumstanced, whilst the mortgage appeared on 
record in full life, when in fact defunct, as the purpose, 
for which it was created, had-been answered, the attach 
ment of Campbell was levied on thirteen of these squares, 
and they were finally condemned, sold, and purchased by 
him. After the sale, notice was given to Duncanson, 
not to release, and that an assignment to Miller, the as- 
signee of Greenleaf, would be demanded of him. The 
demand of Greenleaf, on Morris and Nicholson, arising. 
from taking up these bills, was contained in his assign- 
ment to Miller; and this payment is among the items 
making up the debit side of the account stated between 
Greenleaf and Morris and Nicholson. 


Miller, the assignee, contends that he is entitled to 
such an assignment from Duncanson, and therefore to 
be considered in this Court as entitled to all the advan 
tages which he would have derived from such an assigh- 
ment if actually made. 


s 


On the ove hand, Campbell had, at the sale, all the 
benefit of this sum as an existing incumbrance upen the 
land. It was, in fact, so much credited on the purchase 
money for which it sold; but on the other, it is con 
ed that it was a fraud upon the public to keep up the 
appearance of an existing mortgage on this property 
when it was in fact satisfied ; that the agents of tlie as 
signees alone knew this fact, and good faith demanded 
of them that they should have avowed it. 
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We are of opinion that the answer to this argument 
is complete. he assignees did not conceive it to be a 
satisfied mortgage ; they then supposed, and now con- 
tend, that an equitable interest in the security, given for 
the payment of the bills, resulted to Greenleaf for two 
thirds of the sum paid by him on the bills and passed to 
them on the assignment. ‘This reply, whether correct 
in point of law or not, certainly removes all imputation 
offraud. But if it did not, what reason can be assigned 
why Campbell should take to himself a benefit from it ? 
Had it been productive, in any mode, of injury or loss 
to him, it might have been urged with some plausibility ; 
but there is no reason to suppose that any such effect 
has resulted from it. It could only operate to reduce the 
sales of the squares; and in this respect all the effects 
produced by it resulted to his benefit altogether. 


One thing is indisputable; that if this mortgage be 
decreed satisfied, Campbell has acquired an interest 
which he never purchased, and acquired that interest in 
property which ought otherwise to belong to the assign- 
ees. It might perhaps be made a question whether the 
whole amount, apparently secured by the mortgage 
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ought not to be made the measure of compensation to the 


assignees ; for to that amount it may reasonably be sup- 
posed the price of the property was reduced at the sale ; 
to that amount were they damnified, and to that amount 
the purchaser was benefited. But it would not be con- 
sistent with the nature of these purchases.to apply that 
ie to them with strictness. The uncertainty under 
which a purchase is made, when made subject to an un- 
liquidated incumbrance, gives such a purchase some- 
What the nature of a speculation which the purchaser 
ought, to a_reasonable extent, to haye.the benefit of, if 
itproye lucrative. It is, therefore, only on the ground 
of Gn equitable existing lien upon the mortgaged premi- 
seg, or equitable claim upon Campbell, that the Court 

in decree in favour ofthe assigne’s. And as Camp- 
bell has filed his bill of interpleader, in the nature of a 
bill to redeem, we think the Court at liberty, when de- 
creeing in his favour, to imposé on him such equitable 
terms as the nature of the case suggests. 


_ The foregoing reasoning proves that Campbell ought 
mM Conscience, to make compensation to the mortga- 
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& orners interest which the mortgage appeared to cover. 
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did not purchase it, and therefore, although strict right ' 
may secure to him the whole, he ought to be charged, 
with a sum in compensation for the interest so acquired 
above what was proposed to be sold. ' 


Again, had these bills not been taken up, and the hold- 
er prosecuted all the drawers and indorsers to iusolyen- 
cy, there can be no doubt that the holder weuld haye 
been entitled, to charge the mortgaged premises, in equi. 
ty, with the payment of the bills. But what difference 
is there, in equity, between the case of any other holder 
of these bills, and that of Greenleaf, who, when liable,’ 
equitably, only for one third, was compelled to take up 
the whole, and did it with his own funds? | It consists 
only in this ; that the one becomes creditor for the whole; 
the other only for two thirds. 


Upon the whole, we are of opinion that the thirteen 
squares purchased by Campbell should be rateably char- 
ged with the payment of the debt resulting, under these 
transactions, from Morris and Nicholson to Greenleaf, - 


PRATT AND OTHERS, Plaintiffs below 


\ DECREE. 


v. 
Tuos. Law anp Wo. CAMPBELL. 


THIS cause came on to be heard, &c. Whereupon 
it is ordered, adjudged and decreed, that the decree of 
the Circuit Court for the district of Columbia, in this 
case be reversed and annulled ; and this Court decrees, 
That the Complainants shall be permitted to redeem the 
mortgaged premises, exclusive of those squares purcha- 
sed by the said William Campbell, upon paying and sa- 
tisfying to the said Thomas Law, at the rate of five pence 
Pennsylvania currency, per square foot, for the actaal 
difference between the number of square feet conveyed 
to the said Law and the number of 2,400,000 square feet 
which Morris, Nicholson and Greenleaf were bound t 
convey, deducting from the number of square feet, 
to have been conveyed to Law, the square fect cove 
by the alleys in those squares in which the entire square 
was not conveyed to Law, with interest, on the sum 80 
to be liquidated, calculated from the first day of January; 
1797, at 6 per cent. 
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And it is further decreed, that towards paying and sa- — 
tisfying the sum so to be ascertained, the said William a saeaninn 
Campbell do pay and contribute a sum proportionate to 
the ratio, which the squares purchased by him bear to the ” 
residue of the premises mortgaged to Law, in quantity . a 
of square feet, with interest thereon from the ist of Jan- atm 
uaty, 1797. PO sy ath 

That on payment of the said sum, the said Thomas 
Law shall re-convey to the Complainants all those 
squares, or other mortgaged premises which were not 
sold as aforesaid; and to the said William Campbell 
all those squares which the said William Campbell at- 
tached and purchased as in bill and answer set forth. 


And the Court further decrees, that if the said Wil- 
liam Campbell shall not, in six months after the liquida- 
tion of the sum to be paid by him and notice ‘thereof, 
with interest thereon as aforefaid, pay and satisfy to the 
said Complainants, the sum so liquidated, then the said 
squares, so purchased by him, shall be sold under order 
of the said Circuit Court, to pay and satisfy that sum ; 
and that this cause be remanded to the said Circuit 
Court for further proceedings necessary to carry into 
effect this decree. 


Pratt anp oTHERS, Defendants below 
V. DECREE. 
Tuomas Law. 


THIS cause came on to be heard, &c. Whereupon 
itis ordered, adjudged and decreed, that the decree of the 
Circuit Court be reversed and annulled ; and this Court 
decrees, that the said mortgaged premises, whereof the 
said Thomas Law prays foreclosure, shall be sold, un- 
der order of the Circuit Court, for the district of Col- 
umbia, in the county of Washington, to pay and satisfy, 
to the said Thomas Law, so much of the sym adjudged 
to the said Law, in the case of these Defendants, against 
the said Law and W. Campbell, decided at this term, as 
will be proportionate to the ratio which the said portion 
of the said premises bears'to that proportion of the said 
premises to which the said Law executed a release in 
favor of Campbell, as in bill mentioned ; duless the said 
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Complainants shall, in six months after liquidation of ; 
the said sum, and notice thereof, pay and satisfy to the’ 
said Law, so much of the said sum as is, in this decree, 
ordered to be raised. Upon payment of which sum the 
said Law (shall) release to the said Complainants, hig - 
interest in the said premises. 
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It is further ordered, that this cause be remanded to 
the Circuit Court for the district of Columbia, in the 
county of Washington, for further proceedings to carry 
into effect this decree. 


PRATT AND OTHERS, Defendants below 


| prcrie : 


V. 
Witit1am CAMPBELL. 


. "THIS cause came on to be heard, &c. Whereupon 
itis ordered, adjudged, and decreed, that the decreeof 
the Circnit Court be reversed and annulled ; and this 
Court decrees, that whenever William Campbell shall 
pay and satisfy to John Miller, Junior assignee of James 
Greenleaf, so much of the two thirds of the sum paid by 
Greenleaf on the bills secured by the mortgage to Dun- 
canson as will be proportionate to the ratio which the 
squares bought by Campbell subject to the mortgage to 
Duncanson, bear, in quantity, to the whole 18 squares 
mortgaged to Duncanson, then the said Campbell shall 
hold the said squares so purchased by him, free and dis- 
charged of the said mortgage ; and the said Duncanson, 
and the Complainants shall thereupon convey and assign 
to the said Campbell all their right and interest in the 
said squares so purchased by him. 


And it is further ordered and decreed, that if the said 
Campbell shall not within six months next after the li- 
quidation of the sum to be paid by him and notice there- 
of, pay and satisfy the said sum to the said Miller, then 
the said squares so purchased.by him shall be sold under 
order of the Circuit Court, and the proceeds thereof ap- 
plied to the payment thereof; having regard neverthe- 
less, to any other existing prior lien upon the said 
squares ; and this cause is remanded to the Circuit Court 
for further proceedings thereon to carry into effect this 
decree. 
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ted to pious uses before there isa 
grantee in existence competent to 
take it, and in the mean time the 
fee will be in abeyance. Town of 
Pawlet v. Clark, 293 


e ACCOUNTS, PUBLIC. 





1. The comptroller of the treasury 


ceived upon execution, and a pay- 
ment according to such direction 
is good ; and it seems he may avail 
himself of it, upon the trial, with- 
out having submitted it, as aclaim, 
to the accounting officers of the 
treasury. U.S.v. Giles & others, 
213 

2. No debtor of the U.S. can, at the 
trial set off a claim for a debt due 
to him by the U.S. unless such 
claim shallhave been submitted to 
the accounting officers of the trea- 
sury and by them rejected, except 
in. the cases provided for by the 
statute. U.S. v. Giles & others, 


213 
VOL. IX. 








INDEX 


has a right to direct the marshal 3. 
to whom he shall pay money re- 4, 





TO THE PRINCIPAL MATTERS CONTAINED 


VOLUME IX. 


ADMIRALTY. 


ABEYANCE. 1, See Embargo, 2, $5 


Land, at common law, may be gran- 2. If a vessel be captured by a supe- 


rior force, and a prizemaster and 
small force be put on board, it is 
not the duty of the master and 
crew of the captured vessel to at- 
tempt to rescue her ; for they may 
thereby expose the vessel to con- 
demnation although otherwise in- 
nocent. Brig Short Stapfile v. U. 
S. 56 


See Won- Intercourse, 1, 102 
Ifa merchant vessel of the U.S, 
be seized by the naval force of the 
U.S. within the territorial juris- 
diction of a foreign friendly power, 
for a violation of the laws of the U, 
S. it is an offence against that pow- 
er which must be adjusted be- 
tween the two governments. This 
court can take no cognizance of it. 
The-law does not connect that 
trespass with the subsequent sei- 


“zure,by the civil authority under 


the process of the District Court 
so as to annul the proceedings of 
that court against the vessel. Ship 
Richmond v. U.& 102 


5 See Duties, 1, 2, 104 
6. If, upon the breaking out of a war 
r 
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with this country, eur citizens 
have a right to withdraw their. 
—- from the country of the 
emy, it must be done within a 
reasonable time. Eleven months 
after the declaration of war is too 
late. The St. Lawrence, 120 
%. The condemnation of a vessel 
as enemy’s property, for want 
of a claim, cannot prejudice a 
a claim for her cargo ;. but itis still 
competent for the claimant of the 
¢argo to controvert the fact that 
the vesse! was enemy’s property, 
so far as that fact could prejudice 
his claim. The Mary, 126 
3%. One claimant cannot be prejudi- 
ced by the contumacy of another. 
The Mary. 126 
9. The holder of a bottomry bond 
cannot claim in a court of prize. 
The Mary, 126 
40, Lhe president’s instructions (to 
privateers) of the 28th of August, 
1812, protected an American ves- 
sel sailing from England, in Au 
1812, in consequence of the nen 
of the British orders in council, 
and compelied by dangers of the 
seas to put into Ireland, where 
she was necessarily detained until 
April 1813, when she sailed again 
fer the U. S. under the protection 
of a British liegmse. The continu- 
ity of the voyage was not broken. 
The Mary, 126 
1i. See, Von- Intercourse, 2, 181 
12° If a British merchant purchase 
with big own funds, two cargoes 
of goods in Consequence of, but not 
in exact conformity with, the or- 
ders of an American house, and 
ship them to America, giving the 
American house an option, within 
24 hours after receipt of his letter 


to take or reject both cargoes ; 


and if they give notice within the 
time, that they will take one car- 
go, but will consider,as “to the 
other ; this puts it in the power of 
the British merchant either to cast 
the whole upon the American 
house, or to resume the property 
,and make them accountable for 
that which came to their hands. 


INDEX. 


The right of property im the cap. 
go not accepted, does not, in tran- 
.sifu, Vest in the American house 
. but remains in the British subject, 
and is liable to condemnation, he 
being an enemy. The Frances, 
183 

13. The produce of an enemy’s colo- 
ny is to be considered as hostile 
property so long as it belongs to 
the owner of the soil, whatever 
may be his national character in 
other respects, or whatever may 
be his place of residence. 30 Ahdg. 
sugar v. Boyle, 191 
14. An island, in the temporary oc- 
cupation of the enemy, is to be 
considered as an enemy’s Colony. 
30 hhds. sugar v. Boyle, 191, 
15. In deciding a question of the law 
of nations, this court will respect 
the decisions of foreign courts. 30 
hhds. sugar v. Boyl:, 191 
16. If the documentary evidence of 
the neutrality of the property be 
contradicted by the circumstances 
‘of the case, the court will not give 
time for further proof unless there. 
be a probability that those circum- 
stances can be satisfactorily ex- 


plained. Cargo of the shi Ha- 
zard, 205. 
17. See Freight, fro rata, 209, 


18. Ihis court will not allow anew 
claim to be interposed here, but 
will remand the cause to the Cir- 
cuit Court. where it may be pre- 
sented. The Societe, 210 

19. See Salvage, 1, 2, 245 

20. A test-affidavit ought to state 
that the property, at the time of 
shifment, and also at the time of ' 
cafiture, did beiong, and will, if 
restored, belong to the ‘claimant; 
but an irregularity in this respect 
isnot fatal. <A ¢est-affidavit, by 
an agent, is not sufficient, if the 
principal be within the country 
and within a reasonable distance 
from the court. But if ¢- st-affida- 
vits, liable to such @bjections, have 
been acquiesced in by the parties 
in the courts below, the objections 
will not prevail in this court. Sch 
Adeline, ‘ 245, 
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24. The property of persons domicil- 
‘ed in France (whether they be A- 
‘mericans, Frenchmen, or foreign- 
ers) is good prize, if re-captured 
after being 24 hours in posses- 
sion of the enemy. that being the 
rule adopted in the French tribu- 
nals. £vh’r. Adeline, 246 

22. Further proof will be allowed by 
this court where the nationai char- 
acter and proprietary interest of 
goods re-capiured do not distinct- 
ly appear. Sch’r. Adeline, 246 

23. Property unclaimed will be de- 
creed as good prize. Sch’r.ddeline, 

246 

24. Ifa seizure, by a collectdr, for 
the violation of the reVenue laws 
of the U.S. be voluntarily abandon- 
ed, and the property be restored 
before the’ libel or information be 
filed and allowed, the District 
Court has not jurisdiction of the 
cause. The brig Ann, 289 

25. The District Courts of the U. S. 
(being neutral) have jurisdiction 
to restore to the original Spanish 
owner (in amity with the U. 5S.) 
his property captured by a French 
vessel whose force has been in- 
creased in the U 5%. if the prize be 
brought infra presidia. The brig 
Alerta, 359 

26. In order to constitute a capture, 
some act should be dorie indicative 
of an intention to seize and retain 
as prize. It is sufficient if such 
intention is fairly to be mferred 
from the conduct of the captor. 
The Grotius, 368 

27. See Duties, 4, 387 

28. The stipulation ina treaty “ that 
“free shipsshall make tree goods,” 
does not imply the converse propo- 
sition, that enemy shifis shall make 
enemy goods. The Nercide, 389 

29. The treaty with Spain does not 
contain, either expressly or by im- 
plication, a stipulation that enemy 
ships shall make enemy goods. 
The Nercide, $89 

30. The principle of retaliation, or 
reciprocity, is no rule of decision 
in the judicial tribuhals of the U. 
6. Zhe Nereide, 389 


INDEX. 


lly employ 
an armed belligerent vessel 
transport his goods, and such goodé 
do not lose their neutral characcer 
by the armament, nor by the resis- 
tance made by such vessel, provi- 
ded the neutral do not aid in such 
armament or resistance, —s 
he charter the whole vesse!, avd 
be on dcard at the time of such re= 
Bistance. Zhe Nereide. 889 


AGENT. 


A test-affidavit made by an agent is 
not sufficient to support a claim 
if the principal. be in the country 
and within a reasonable distance 
from the court. The aimee 


ALIEN ENEMY. 


If the plaintiff become an enemy af> 
ter judgment below, it is no objec- 
tion toaffirmance here. Owens v. 


Hannay, 180 
ALLEYS. 
‘Sée Washington City, 1, 456 
ANSWER. 
1. See Equity, 6, 7, 154 


2. A denial, in the answer of a defen- 
dant in chancery, that his testa- 
tor gave authority to draw a bill 
of exchange, is not such an answer 
to an averment of such authority 
as will deprive the complainant of 
his remedy ; unless the defendant 


also deny the subsequent assent of | 


his testator to the drawing of such 
bill. Clark’s executors v. Va 
Riemsdyk, 15 
. Itis error to decide contrary td 
the answer, if it be neither contra- 
dicted by evidence nor denied by 
a replication. Getingsv. ~—_ 


io) 


ATTACHMENT. 
An équity of redemption ef réal 
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estate in Maryland was liable to 
attachment before the act of 1810, 
ch. 60. Pratt v. Law & Camp- 
bell, 457. 


AUTHORITY. 


1. A subsequent assent is equivalent 
to an origmal authority. Clark's 
executors v. Van Riemsdyk,. 155 

2. See Bond, 1, 3, 28 


B. 
BANK. 


By making a note negotiable in a 
bank, the maker authorizes the 
bank to advance, on his credit, to 
the owner of the note, the sum ex- 
pressed on its face ; and it would 
be a fraud upon the bank to set up 
offsets against this note im conse 
quence of any transactions be- 
tween the parties. Mandeville v. 
Union Bank, 9 


BOND. 


1. A bond taken by virtue of the 1st 
seciion of the embarg law of Jan. 
9, 1808, is not void altho’ taken, by 
consent of parties after the vessel 
had sailed. Speake v. U.S 28 

2. The obligors are estopped to de- 
ny that the penalty of such a bond 
is double the true value of the ves- 
sel and cargo. Sfeake v. U.S. 

28 


'3. The name of an obligor may be 
erased from a bond and that ofa 
new obligor inserted, by consent of 
all the parties, without making the 
bond void. Such consent may be 
roved by parole evidence, and it 
is immaterial whether the consent 
be given before or after the &e- 
cution of the deed. Sfrake v. U. 
s 


4. Semb. that if the conflition of a 
bond be to pay 1700 dollars, or the 
duties which may be ascertained 
to be due upon certain goods.im- 
ported ; it is not in the option of 
the obligor to discharge the bond 


« 
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by payment.of the 1700 dollarsy 
and that an obligee may recover 
even against the sureties, in an ac- 
tion at law upon the bond, more 
than the penalty. 4rnoldv U. 
8. 105 
The sureties upon a marshal’s 
bond, are not liable for money re- 
ceived by the marshal upon exe- 
cution before the date of the bond, 
although it remain in his hands af- 
ter thatdate. U. S.v. Giles & oth- 
ers, 213 


marshal’s bond are liable for mo- 
ney ~eceived by him, after his re- 
moval from office, upon an execu- 
tion which remained in his hands 
at the time of such removal? JU. 
S. v. Giles & others, 213 


BOTTOMRY. 


The holder of a bottomry bond has 


not such an interest as will support 

a claim to the vessel in a court of 

prize. Zhe Mary, 126 
C. 


CAPTURE. 


See Admiralty, 2, 10, 21, 23, 25, 26 


CHANCERY. 


See Answer. 


CHEROKEES. 


In the treaty of the 25th of October, 


1805, with the Cherokees, the re- 
servation of three miles square for 
a garrison, lies below the mouth of 
the Highwassee, where the U 5S. 
have placed the garrison. Meig 


8 
v. M-Clung’s lessee, 11° 


CHURCH OF ENGLAND. 


. The religious establishment. of 


England was adopted by the colo- 
ny of Virginia, together with the 
common law upon that subject, as 
far as it was applicable to the cir- 


/ 
Quere, “whether the sureties ina . 
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cumstances of the colony. Ter- 
rett v. Taylor, 43 
2. The freehold of the church lands 
Is in the parson. Terreti v. 
Taylor, 43 
8. The act of Virginia of 1776, con- 
firming to the church its rights to 
lands, was not inconsistent with 
the constitution or bill of rights of 
Virginia ; nor did the acts of 1784, 
ch 88, and 1785, ch. 37, infringe 
any of the rights intended to be se- 
cured under the constitution, ei- 
ther civil, poliical, or religious. 
Terrett v. Taylor, 43 
4, The acts of Virginia, of 1798, ch. 
9, and 1801, ch. 5, so far as they 
go to divest the episcopal church 
of the property acquired previous 
to the revolution by purchase or 
donation, are unconstitutional and 
inoperative. TZerrett v: Taylor, 
43 

5. The act of Virginia of 1798, ch 9, 
merely repeals the statutes passed 
respecting the church since the 
revolution ; and left in full opera- 
tion all the statutes previously en- 
acted, so far as they are in- 
Consistent with the present consti- 
tution. TZerrettv Taylor, 44 
4. Church-wardens are not a corpo- 
ration for holding lands, -Jerrett 
v. Taylor, 44 
7. Church lands cannot be sold with- 
out the joint consent of the parson 
(if there be one) and the vestry. 
Terrett v. Taylor, 44 
. Ifa grant be made of a tract of 
land in New Hampshire, in equal 
shares, to 63 persons, to be divided 
amomgst them into 68 eqnal 
shares, with a specific appropria- 
tion of 5 shares, one of which is 
declared to be “ for a glebe for the 
church of England as by law 
established,” that share is not hol- 
den in trust by the grantees, nor 
is Ita condition annexed to their 
rights or shares. Town of Paw- 
let v. Clark, 292 
9%. The church of England is not a 
body corporate, and cannot re- 
celve a grant co nomine. Town of 
Pawlet v. Clark, 292 
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10. A grant to the church of such. 
place is good at common law and 
rests the fee in the parson and his 
successors. If such a grant be made 
by the crown it cannot be resumed 
by the crown atits pleasure. Town 
of Pawlet v. Clark, 293 

11 Land at- common law may be 
granted to pious.uses before there 


is a grantee in existence cOmpe-. 


tent to take it, and in the mean 
time the fee will be im abeyance. 
Such a grant cannot be resumed 
at the pleasure of the crown.— 
Town of Pawlet v. Clark, 29% 
12. The common law so far as it re- 
lated to the erection of churches 
of the episcopal persuasion of Eng- 
land, the right to present or col- 
late to such churches, and the 
corporate capacity of the persons 
thereof to take in succession. was 
recognized and adopted in New- 
‘ Hampshire. 


‘It belunged exclusively to the crown 


toerect the church in each town 
that should be entitled to take the 
glebe ; and, upon such erection, 
to collate through the governor, a 

’ parson to the benefice. 

A voluntary society of Episcopalians 
within a town, unauthorised by the 
crown, could not entitle them- 
selves to the glebe. . 

Where no such church was duly 
erected by the crown, the glebe 
remained as an hereditas jacens ; 
and the state, which succeeded to 
the rights of the crown, might, 
with the assent of the town, alien 
or incumber it ; or might erect an 


Episcopalian church therein, and ° 


collate, either directly, or through 
the vote of the town indirectly, its 
parson, who would thereby become 
seized of the "glebe jure ecclesia 
and be a corporation capable ‘of 
transmitting the’ inheritance.— 
Town of Pawlett v. Clark, 294 
13. By the revolution the state of 
Vermont succeeded to all the’ 
rights of the crown, to the unap- 
propriated, as well as appropria- 
ted glebes ; and by the statute of 
Vermont, of the 30th of October, 


———— 


—————— 


— 


aE. 


—— 


ee 








510 


1794, the respective towns became 
entitled to the property of the 
gehcstherein situated. 
Pawilet v.:Clark, 295 
14. No Episcopal church in , Ver- 
mont can be entitled to the glebe, 
unless it was duly erecied by the 
crown before the revoiution, or by 
the state since. Zown of Pawlet 


wv. Clark, 295 
CLAIM. 
See Admiralty, 18, 20, 23. 
COLLECTOR. 
1. See Direct Taz, 65 
2. See Admiraity, 24, 289 


3. See Embargo, 3, 4, 339 
COMPTROLLER. 


The comptroller of the treasury has 
a right to direct the marshal to 
whom he shail pay money receiv- 
ed upon execution. U. S.v. Giles 
& others, — 


COMPUTATION OF TIME. 


Where computation of time is to be 
made from an act done, the day 
on which the act is done is to be 
included. Arnold v. U.S. 105 


CONSIDERATION. 


1, In a patent, the obliteration of the 
Consideration does not make void 
the grant. Polk’s (esece v. Wen- 
deil, 87 

2. Quere, whether a subsequent in- 
cumbrancercan compela prior in- 
cumbrancer to disclose the cousid- 
eration which he gave for the notes 
of the debtor upon which his in- 
cumbrance was founded. Pratt 
v. Law & Campobeil, 459 


CONSTITUTION OF VIRGI- 
NIA. 


See Church of England, 3, 4,5, 43 


INDFX. 


CONSTRUCTION, 


Town of In cases depending on the statutes 


of a state, the settled constructi 

of those statutes, by the siate 
courts, is (obe respected. Pojk’s 
lessee v. Wendell, 87 


CONTINUITY OF VOYAGE. 


See Admiralty, 10, 197 
CONTUMACY. 

See Admiralty, 8, 126 
CORPORATION. 


See Church of England, 6, 9, 12, 
293 


COURSE AND DISTANCE. 


See Land, 15, 16, 19, 173 
D. 
DEBTOR. 
« 


No debtor of the U. S. can, at thetri- 
al set off a claim for a debt due to 
him by the U-S. unless such claint 
shall have been submitted to the 
accounting officers of the treasury 
and by them rejected, except in 
the cases provided for by the stat- 
ute. U.S. v. Giles & others, 214 


DEED. 
1. See Bond, 1, 2; 3, .* 8 
2. See Land, 4, 5, 6, 10, 11, 18, 19, 
21. 
DEPOSITION. 
See Equity, 6, 153 
DEVISE. 
It is not necessary that an executor 
of a will made in Virginia, devi 
sing to the executor land in Ken- 


tucky, should take out letters tes- 
tamentary in Kentacky, to enable 
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him to maintain an ejectment for 
the land in  Kentacky. Doe, lessee 
of Lewis v. M Farland, 151 


DIRECT TAX. 


Under the act of congress to lay and 
collect a direat'tax, (July 14,1798) 
before the collector ceuld sell the 
Jand of an unknown proprietor for 
non-payment of the tax, it was ne- 
cessary that he should advertise 
the copy of the list of lands, &c. 
and a statement of the amount due 
for the tax, and the notification to 
pay, for 69 days, in four gazettes 
of the state, if there were so ma- 
ny. Parker v. Rule’s lessee, 65 


DOMICIL, 
See Admiralty, 21, 245 
DUTIES. 


1. The double duties imposed by the 
act of Ju/y 1, 1812, accrued upon 
goods which arrived within a col- 
lection district on that day. 4r- 
nold v. U.S. 104 

2. ‘[o constitute an importation so as 
to attach the right to duties it is 
necesssry, not only that there 
should be an arrival within the li- 
mits of the United States and of a 
collection district, but also within 
the limits of some port of entry. 
Arnold v. U: § 104 

3. Semd. that if the condition of the 
bond be to pay 1700 dollars, or the 
duties which may be ascertained 
to be due upon certain goods im- 

orted, it is not in the option of the 
obkgor to discharge the bond by 
payment ofthe 170 dollars, but 
the United Siates may recover, ia 
an action at law upon that bond 
against the sureties, the whule 
amount of the duties on those 
goods, although the duties amount 
to more than the penalty tof the 
bond. Arnold-v. U 8. “ +105, 

5. If captured goods claimed‘ by a 
neutral owner, be, by consent, sold 
under ay order.of the Court, and 


' 
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afterwards by the final sentence. 
of the Court, the proceeds are or- 
dered to be restored to such own- 
er, the amount ofsthe duties due to 
the United States upon the impor- 
tation of the goods, must be paid, 


But if the goods had been specifically 


restored, and withdrawn from the 
per my they would have been ex- 
empt from duties, Brig Concord. 

. 387 


p 
E. 
EJECTMENT. 
1. See Devise, 15k 
zg. Ifa Plaintiff in ejectment, claim 


in his deciaration, the whole tract, 
a deed, showing that he has only 
an undivided interest in the tract, 
may be given. in evidence: Doe, 
lessee of Lewis u.M Farland, 151 


EMBARGO, 
1. See Bond, 1, 2, 3, 28 
2. Quere, whether under the Ist and 


2d embargo L..ws of 1807 and 1808, 
a registered vessel which had a 
clearance trom one poft to another 
of the United States, was lable to 
condemnation for going toa foreign 
port. Brig Short Staple v. U. S. 

55. 


. If a collector justify the deten- 


tion of a vessel under the 11th sec. 
of the embargo law of April 25, 
1808, (vol. 9, fr. 150) he need not 
show that his opinion was correct, 
nor that ‘he used reasonable care 
and diligeace in ascertaining the 
facts upon which his opinion was 
formed. It is sufficient that he 
upon which he acted. is v. 
Watkins, ' 339. 
Quere, whether under that act, 
the collector was bound to trans- 
mit tothe president a statement ef 
the facts upon which he formed his 
opinion, that the vessel .ntended to 
violate the embargo laws? Whe- 
ther he was bound in law, to use 
reasonable care and diligence. in, 


honestly entertained the a. 
t 
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ascertaining the facts thus to be 
laid before the president? and 
whether he had a right, under that 
act, to remove a vessel from one 
harbor to another, as well as to 
detain her? Otis v. Watkins, 339 


ENEMY. 


1, See Admiralty, 6, 7, 12, 13, 14, 
16, 21, 23. 

2. See Alien enemy, 180 

3. Fat cattle are provisions, or mu- 
nitions of war, within the meaning 
of the act of congress of the 6th of 
July, 1812. U.S. v. Barber, 243 


ENEMY COLONY. 


See Admiralty, 13, 14, 191 
ENEMY LICENSE. 
See Admiralty, 10, 126 
ENEMY SHIP. 
See Admiralty, 28, 29, 31, 389 
ENTRY. 
1. Seo Land, 2,3, 711, 12, 13, 14. 
2. See Tennessee, 87 


EPISCOPALIAN CHURCH. 
See Church of England. 
EQUITY. 


1. A billin equity to enjoin a judg- 
ment at law, is not to be consider- 
ed as an original bill, and there- 
fore it is not necessary in a Court 
of limited jurisdiction to make 
other parties, if the introduction of 
those parties should create a doubt 
as to the jurisdiction of the Court. 
Simms v. Guthrie, 19 

2. A Complainant in ‘equity cannot 
obtain a decree for more than 
he asked in his bill. Simms v. 
Guthrie, 20 

$. If the execution of an important 

exhibit of the Complainant be not 


INDEX. 
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answer, who cdils upon the Com. 
plainant to make full proof thengs 
of in the Court below ; this Court. 
will not presume that any other! 
proof was made than 
in the transcript of the record, 
Drummond v. Magruder, 493 
4. A copy ofadeed from a clerk of 
the Court, without the certifies 
of the presiding judge, that ¢ 
attestation of the clerk is in due 
form, cannot be received.as eyvi- 
dence in a suit in equity. Drum. 
mond v. Magruder, 122 
5. If this Court reverse a decree up- 
on a technical objection toevidence 
(probably not made in the Court 
below) it will not dismiss the bill 
absolutely; but remand the cause 
to the Court below for further pre- 
ceedings. Drummond v. Magru- 
der, 123 
6. The answer of one Defendant in 
Chancery as not evidence against 
his co-Defendant ; nor is his defe- 
sition although he had been dis- 
charged under the act of assembly 
of Rhode Island (of 1757) from all 
debts and contracts prior to the 
date of the discharge; ‘and all 
though the debt in suit was a debt 
contracted prior tosuch disc ; 
the debt having been contracted in 
a foreign country. Clerk v. Van 
Riemsdyk, 153 
7. An answer in Chancery, although 
positive, and directly responsiye to 
an allegation tothe bill, may be 
outweighed by circumstances, ¢s- 
pecially if it be respecting 2 fact 
which, in the nature of things, cat 
not be within the personal know- - 
ledge of the Defendant. Clark v. 
Van Riemsdyk, 154 
8. A denial of previous authority, 
without a denial of subsequent a5 
sent, is net such an answer as WE 
deprive the Complainant. of his 
remedy ; for a subsequent assent 
is equivalent to an original 
thority. €lark v. Van Riem is8 


9. In Kentucky, Courts of law will 
not look beyond the patent, but 











admitted by the Defendant in’ hig | 















hig Courts of equity wil); and will 
om- give validity te the elder entry : 
res. against the elder patent. Finley 
rake v. Williames 164 
her 10. It is error to decide a cause 
ars against the answer of ‘the Defen- 
ord, dant, if the answer be not denied 
122 by 2 replication, nor contradicted 
k of by evidence. Gettings v. Burch, 
a - 342 
f 11. In a case where it would be diffi- 
due cult to ascertain the injury result- 
snd ing from the breach of contract, 
peed or the sum in damages which 
122 would be a compensation for such 
> injury, a Court of equity wiil not 
ae themselves ascertain the injury, 
bert nor the damages, nor direct an is- 
mill sue guantum damnificatus. Pratt 
ane v. Law and Campbell, 457 
wl 12, Where a contract for the sale of 
3 land has been in part executed by 
12 the vendor who is unable to convey 
ten all the land, a Court of equity 
von will decree re-payment of a pro- 
a pertionate part of the purchase 
hip money with interest. Pratt v. 
all Law and Campbell, 458 
‘h 13. If three persons mortgage their 
all jomt property to mdemnify the 
Lebt drawer of bills of exchange for 
" their accommodation, in case of 
‘Bf protest; and if each of the mort- 
Yon gagors agrees to take up a third 
153 part of the bills upon their return 
under protest, and if two of them 
wag neglect to take up their two thirds, 
a whereby the other mortgagor is 
y compelled to take up the whole of 
a4 the bills, in consequence of which 
cs he requests the drawer not to re- 
one lease the mortgage, but to hold it 
for his benefit, a lien in equity is 
fb 996 thereby created upon, the mortga- 
; ged premises to the amount of two 
oe thirds of the bills, in favor of that 
will mortgagor who took up the whole. 
: his Pratt v. Lawand Campbell, 459 
eet 14, Quere, whether a subsequent in 
d cumbrancer can compell a prior 
duke incumbrancer to disclose the con- 
; 55 sideration which he gave for the 
will nates of the debtor upon which his 
but incumbrance was founded? Pratt 
, v. Law and Campbell, 459 
VOL. IX. 
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15. An equity of redemption in Ma- 


ryland, was liable to attachment 
before the Maryland act of 1810, 
ch. 60. Pratt v. Law and Camfi- 
bell, 459 


ERASURE. 


See Bond, 3, 28 


1, 


G2 bo 


4. 


ERROR. 


It is not necessary that the trans- 
cript of the record should contain 
the names of the jurors. Owens 
v. Hannay, 180 
See Alien enemy, 180 
If the facts stated in a plea do not 
amount to a justification in law, 
yet, if issue be joined thereon, and 
if the facts be proyed as stated, it 
is error in the judge to instruct the 
jury that the facts so proved did 
not, in law, maintain the issue on 
the part of the Defendant. Orie 


v. Watkins, 339 
See Hguity, 10, 372 
ESC APE. 


Ifa debtor, committed to the state 


jail. under process from a Court of 
the United States “a the mar- 
an 


shal is not liable. dolph wv. 
Donaldson, 76 
ESTOPPEL. 
See Bond, 2, 28 . 
EVANS,.OLIVER 


The act of January, 1808, for the re- 


lief of Oliver Evans, dves ‘not au- 
thorize those who erected his mas 
chinery between the expiration of 
the old patent and the issuing of © 
the new one, to use it after the is- 
suing of the latter. Lvansv Jor- 
dan, 199 


EVIDENCE 


1. A material alteration of a bond 


6 


may be madeby consent of all par- 
5 
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ties, without making the bond void, 
and such consent may be proved 
by parolevidence. Speake v. U.S. 
28 
2. A.being sole owner of a bill of ex+ 
change, endorses it” in blank, and 
delivers it to B. to deliver to C. for 
collection, and when collected to 
lace it tothe credit of A. and 
- mm account; C collects the 
amount, bat ses to place it to 
the credit of "7 and B. who set- 
tle their account with C. and 
pay him the balance; A. after- 
wards sue$ C. for the amount re- 
ceived upon the bill; B. is a com- 
petent witness for A. TZader v. 
Perrott and Lee. 39 
3. Circumstances may outweigh po- 
sit ve testimony. Brig Struggle 
v. UL Oo. 71 
4. See Equity, 3, 4, 5, 122 
§ see Ejectment, 2, 151 
6. See Eguity, 6, 7, 8, 10 
7. Quere, whether parol evidence 
can be given that the surveyor in- 
tended to express the courses ac- 
cording to the true, and not accor- 
ding to the magnetic meridian. 
M'Iver’s lessee v. Walker, 174 


EXECUTION. 
See Marchal, 2, 3, 4, 212 
F. 


FREE GOODS. 
See Admiralty, 28, 29, 389 


FREF. SHIPS, 
See Admiralty, 16, 28, 29. 
FREIGHT. 


If a neutral vessel be captured on . 


her outward voyage from England 
to Amelia Island, carrying a hos- 
tile cargo, which is condemned, 
and if by the charter-party the 
outward cargo is to be carried free 
of freight, but the homeward car 
go’is (0 pay ata certain rate to be 
ascertained by the nature of the 
cargo, yet the court will decree 


freight, fa rata itineris of the 
outward cargo, to be assessed 


on the principles of a guantium at 
269 


ruit. The shift Societé, 
FURTHER PROOF. © * 
See Admiralty, 16, 22, 246 
3 G. 
GLEBE. 
See Church of England. 
GRANT. : 
See Land, 4, 5,6, 7, 8, 11, 21. 
See Church of England, 8, 9, 10, 11. 
H. 
HIGHW ASSEE. 

See Cherokees, il 
I. 
IMPORTATION. 

See Duties, 2, 
INJUNCTION. 
See Equity, 1, 19 
INSOLVENT. 
1. See Equity, 6, 153 
2. Semd. that a discharge under the 
act of assembly of. Rhode: Island, 
(of 1756,) from all debts, duties, 
contracts and demands, outstand- 


ing at the time of such discharge, 
upon surrender of all the debtor's 


property, will not_protect him a- - 


gainst a debt contracted in a fo- 
reign countrv. . Clark’s executors 
v. Van Reimsdyk, 155 


3. See Priority of payment, We — 


INSTRUCTIONS. 
See Admiralty, 10, ‘ 126 
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ISSUE. 
‘See Error, 3, 339 
’ ; J. 
JURISDICTION. 
‘ See Equity, 1, 20 


See Admiralty, 4, 18, 24, 25. 

. This Court has jurisdiction where 
one party claims land uncer a 
grant from the state of New Hamp- 
shire, and the otlier under a grant 
from the state of Vermont, al- 
though, at the time of the first 
grant, Vermont was part of New 
Hampshire. Jown of Pawlet v. 


Ge bo — 


Clark, 292 
JURORS. 
1, See Error, 1, 180 
JUSTIFICATION. 
See Error, 3, 339 
K, 
KENTUCKY, 
1. See Devise, 151 
2. See Ejectment, 2, 151 
3 See Eyuity, 9, 164 
4. See Land, 9, 10, 11, 12, 13, 14. 
L. 
LAND. 


1, The land law of Virginia, which 
gives a right of pre-emption to 
those who had marked and im- 
proved land before the year 1778, 
refers that right tothe time when 
the improvement was made, and 
to the time of the passage of the 
act; and not to the time when the 
claim for such preemption was 
made before the commissioners. 
Simms v. Guthrie, 19 
. If an entry be made by the assign- 
ee of a pre-emption right, it will 
be good although the name of the 


wt 


INDEX. 


2 


assignor be not mentioned in the 
entry, if the entry refer tothe ware 
rant, and if it mention an improve- 
ment, prov ded the place be des- 
cribed with sufficient certainty in 
other respects. Simms v. Guth-" 
rie, 19 
The act of North Carolina, 1783, 
c. 2, opening the land office, did - 
not prohibit a person from making - 
several different@miries, amount- 
ing m the whole to more than 5000 
acres, nor from purchasing the 
riglits acquired by others by en- 
tries; nor from uniting several en- 
tries in one survey and patent; 


and such uniei of several entries is 
allowed by the act.of 1784, cA. 19, 
Polk’s lessce v. Wendell, 87 


4. In a patent, the oblieration of the 


consideration dees not make vad 
the grant. J*olk’s lessee v. Wen- 
dell, 87 
A patent justifies a presumption 
that all the previous requisiies of 
the law have been complied with. 
Poik’s lessee v. Wendell, 87 


Or 


6. A’patent is void at law if the state 


had no title, or if the officer, who 
issued the patent, had no authority 
soto do. Polk’s lessee v. Wendell, 
88 

7. In North Carolina, the want of 
an entry nullifies apatent. Po/k’s 
lessee v. Wendell, 88 


8. After the cession of land by North 


Carolina to the United States, the 
former had no right to grant those 
lands to any other grantee, who 
had not an incipient’ title be- 
fore the séssion. The question, 
whether such incipiett title exist- 
ed, is therefore open at law, 
Polk’s lessee v. Wendell, 88 


9. It is not necessary that an execu- 


tor of a will in Virginia, devising 
to the executor land in Kentucky, 
should take out letters testamenta- 
ry in Kentucky, to enable him to 
maintain an ejectment for the 
landia Kentucky. Doe, leesee of 
Lewis v. M: Farland, 151 
10. Ifa Plaintiffin ejectment claim 
in his declaration, the whole tract, 
a deed showing that he has only 
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an undivided interest in the -tract 
* may be given in evidence. Doe, 
leavee of Lewis v. M' Farland, 151 
11. In Kevtucky the Courts of law 
will not look beyond the patent, 
but Courts of equity will; and will 
give validity to the elder entry 
againss an elder patent. Finley 
v. Williams, 164 
12. Between pre-emption rights, the 
prior improvement will hold the 
land agaist a prior certificate, 
entry, survey and patent Jiniey 
v Williams, 164 
13. It is no: essential to the dignity 
ofan entry upon a pre-emption 
warrant, that the entry should, in 
terms, call for the improvement, 
although it must in fact include 
the improvement. Finiley.v. Wil- 
liams, 165 
14. An entry calling for “the big 
* blue lick;” will not support a 
survey and patent for land at the 
upper blue lick ; the lower blue 
lick being generally called “ the 
“big blue lick ;” although there 
may be other calls in the entry 
which seem to designate the up- 
per blue lick es the place intend- 
ed. Finley v. Williams, 165 
15, If there be nothing in the patent 
to control the call for course and 
distance, the land must be bound- 
ed by the courses and distances of 
the patent according to the mag- 
netic meridian. MM'Iver’s lessee 
v Walker, 173 
16. Course and distance must yield 
to a call for natura! objects. A47*J- 
ver’s lessee v. Walker, 173 
17. All lands are supposed to have 
been actually surveyed, and the 
intention of the grant is to convey 
the land acco: ding to the actual 
survey. JM Iver’s lessee v. Wal 
ker, 173 
18. Ifa patent refer to a plat annex 
ed, and if in that plat a water- 
course be laid down as running 
through the land, the tract must 
be so surveyed as to inciude the 
water course, and to coniorm, as 
nearas may Se, to the pi: I 
though the lines thus run do no 


correspond with the courses and! 


distances mentioned 1n the patent 


and although neither the certifi. 
cate of survey, nor the patent, 
calls for that water-course. Jf. 
Fver’s lessee v. Walker, 173 
19. Quere, whether parol evidence 
can be given that the surveyor jn- 
tended to express the courses ac- 
cording tothe true, and not a& 
cording to the magnetic, meridian. 
M' Iver’s lessee v, Walker, 174 
20. This Court has jurisdiction whete 
one party claims land under & 
rant from the state of New 
ampshire, and the other undera 
grant from the state of Vermont, 
although, at the time of the first 
rant, Vermont was part of New 
ampshire. Zown of Pawlet v. 
Clark, 292 
21. A grant of a tract of land in equal 
shares to 63 persons, to be divided 
among them in 68 equal shares with 

a specific appropriation of 5-shares, 
conveys only a sixty-eighth part 
to each person. If one of the 
shares be declared to be “for a 
“ glebe for the church of England 
“as by law established,” that 
share is not holden in trust by the 
grantees, nor is it a condition an- 
nexed to their rights or shares. 
Town of Pawlet v. Clark, 92 
22. A legislative grant cannot be re- 
pealed. Zown of Pawlet v. = 


Terrett v. Taylor, 43 
23. See Church of England. 
24. See Washington City, 1, 466 
25. Where a contract for the sale 
of land has been in part executed 
by a conveyance of part of the 
land, and the vendor is unable to 
convey the residue, a Court of 
equity will decree the re-payment 
of a proportionate part of the pur- 
chase money with isiterest. Pratt 
v. Law & Campbell, 458 
26. See Egurty, 13, 458 
27. Av equity of redemption of real 
estate in Maryland was. liable to 
attachinent, before the act of 1810,, 
ch 60. Pratt v. Law & Camf- 
bell, 459 
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LAW OF NATIONS. 


In deciding » question of the law of* 
nations, #is court will respect the 
decisims of foreign Courts. 


30 Aids. sugar v. Boyle, 191 
LEGISLATIVE GRANT. 
See Land, 22, 43, 295 
LIEN. 
See Equity, 13, 459 
M. 
MAGNETIC MERIDIAN. 
See Land, 18, 19, 173 


MARSHAL. 


1, If adebtur, committed to a state 
jail under process from the courts 
of the U.S. escape, the marshal 
is not liable. Randolph v. Don- 
‘aldson, 76 

2. If a marshal, before the date of 
his official ‘bond, receive, upon an 
execution, money due to the U.S. 
with orders from the comptroller 
to psy it into.the bank of the U. 
S. which he neglects to do, the 
sureties in his official bond, execu- 
ted afterwards, are not liable 
therefor upon the bond, although 
the money remain in the marshal’s 
hands after the execution of the 
bond. U. S.v. Giles & others, 

212 

3. The comptroller of the treasury 
has a right to direct the marshal 
to whom he shall pay money re- 
ceived upon execution; and a 
payment, according to such direc- 
tions; 1s good ; and it seems he 
may avail himself of it upon the 
trial without having submitted it 
as a claim to the accounting offi- 
cers of the treastry. U. S. v. Giles 
& others, . 213 

4. Quere, whether the sureties in a 

marshal’s bond, conditioned for 

the faithful execution of his duty 


INDEX. | Ly | 


See Hnemy, 3, 


ee 


89 


. See Equity, 13, 


. Circumstances may outweigh doc- «7 


. See Admiralty, 28, 29, 30, 31, 


See Jurisdiction, 3, 292 5 
. See Church of England, 8, 9,10, y 
11, 12, 13, 14, 292-5 


. The non-intercourse act of 28th 
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” are liable for money” 
received by him, after his removal _ 
from office, upon an execution» 
which remained in his hands at 
the time of such removal? U, §,_ 


v. Gilés & others, 219 
MORTGAGE, | 


“during his continuance in the 
said office, 


458 | 
An equity of redemption of land in» 
Maryland was liable ‘to attach, . | 
ment, before the act. of assembly, 
of Maryland of 1810,ch. 60. Pratt © 
v. Law & Camp:beil, 459 f 


MUNITIONS OF WAR. 


a TRENT NORE ATM ITT 


en 


243 
N. : 
NEUTRALS. 


umentary evidence of neutrality: © 5 
Cargo of shin Hazard, 205 
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389 
NEW HAMPSHIRE. . 


im. 


SSS. CENT 


NON-INTERCOURSE. 


a 


of June, 1809, vol. 10, f.18, which ~4 
requires a vessel bound toa per- «= 
mitted port to give bond in double | © 
the amount of vessel and cargo not, © 4 
to go to a prohibited port, is appli- 7 
cable to a vessel sailing in ballast. 7 
Ship Richmond v. U. S. 102, 
Under the non-intercourse act of 

1809, a vessel from Great Britain ~ 
hada right to lay off the coast of | 
the U. S. to receive instructions 
from her owners in New-York, | | 
and if necessary to drop anchor, 
and in case of a storm to make @ 
harbor ; and if prevented by a mu- 
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us 
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Fis pf her crew from putting ont 
't0 sea again, might wait in the 
» waters of the U.S. for orders. U. ® PARSON. 


4 Siv. cargo of shift Fanny, 181 
i See Church of England, 43, " 999 





vm rays 


* NORTH CAROLINA. PATENT. 
‘Gee Land, 3, 4, 5, 6, 7, 8; 87 See Land, 3, 4, 5, 6,7, 8, 11, 12, 4. « 
14, 15, 16, 17, 18, 21, 22, + 
O. PATENT-RIGHT. | ‘ 

OBLIGATION. See Evans Oliver, 199 

F See Bond. PAWLET, TOWN OF. _ “4® 

4 OFFSET. See Church of England, 292 

» 1: By making a note negotiable at PENAL STATUTES. 


bank, the maker authorises the 

bank to advance; on his credit, to A party who offers an excuse for 

the owner of the note, the sum ex- violating a penal statute must 
ressed on its face; and it would make out the vie major under 

be a fraud upon the bank to set which he shelters himself, so ds 


up offsets against the note, in con- to leave no reasonable doubt of his 
sequence of any transactions be- innocence. Brig Struggle v. U. ' 
tween the parties. Mandeville o States, 71 
- Union Bank, 
© 2.No debtor of the U.S can, at the PIOUS USES. 


= ..trial, set off a claim for’ a debt due 
** to him by the U.S unless such See Church of England, 11, 293 
claim shali have been submitted 
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to the accounting officers of the PLAT. 
treasury of the U. S. and by them . 
yejected, except in the cases pro- See Land, 18, 179 
vided for by statute. U. Siv. Giles ea 
&F others, 214 PLEADINGS. , g 
a 1. See Bond, 2, 28 
4 ORDERS IN COUNCIL. 2. See Error, 3, 359 
Pi: 3. See Embargo, 3, - 3- Gg 
> See Admiralty, 10, 126 S 
=. PRACTICE. 
a ORPHAN’S COURT. 
M ‘1. See Admiralty, 7, 8, 9, 127 
“Ati is error in the Orphan’ s Court, for 2. See Land, 9, 151 8 
the County of Washington, in the 3. See Error, 1, 3, 180 
District of Columbia, to decide a 4- See Alien enemy, 180 
cause against the answer ofa de- 5. See Saivage, 1, 244 
fendant, ifthe answer had not been 6. See Admiralty, 20, 22, 23, 24, 30 
denied by a replication; and if 
there be no evidence in the record PRE-EMPTION. . : 
contradicting that answer. Get- . 
tings v. Burch, 372 See Land, 2, 12, 13, 20, 164 . 
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q PRESENTATION. RECIPROCITY. 
7 ; ’ Wee Church of England, 12, « 29%% See Admiralty, 21, 30 % 
q ~~ Ss *: so PRESUMPTION. 
4 RESCUE. 
Jand, 5, 87 
mee See Admiralty, 2, 
i PRIORITY OF PAYMENT. 
i The 5th section of the act of the 3d RETALIATION. 
> s of March, 1797, giving a priority 
of payment to the United States See 4dmiraity, 30, 
out of the effects of their debtors, a 
did not apply to a debt due before Pi. 
soe the passing of that act, although S. ae 
4 the balance was not adjusted at 
the treasury, until after the act SALVAGE. 
was passed. United States v. ; 
Bryan and Woodcock, 374 1. American property re-capti 
may be restored on paymer 
| PRIVATEERS. salvage, although the libel _ 
; condemnation of it as prize o 
; 1. See, Admiralty, 10, 127 and does not claim salvage. “Sal~ 
. 2. See Salvage, 245 vage is an incident to the question” 
of prize. Schooner Adeline, % a 
: ; PRIZE OF WAR. 2. By the act of the 3d of ‘Marchy 
[ 1800, one sixth part only is allow=, 
1. See Admiralty, 2,6, 7, 8; 9,10,  edtoa privateer for salvage upons 
12, 13,°14, 16, 18, 20; 2}, 22, 23, the re-capture of the cargo ‘ony 
25, 26, 28, 29, 30, 31 board a private armed vessel ob 
3 2. See Freight, 209 the United States, although of¢*” 
i 3. See Salvage, 245 half be allowed for the,re-captt es 
4. See Duties, 4; 387 of the vessel. Schooner A i: 
4 4. Propucr OF ENEMY’s SOIL. SEIZURE. 
| See Admiralty, 13, 14, 191 See Admiralty. 4, 24 . 
o PROMISSORY NOTES. ‘SET-OFF. 
69 Pty 
See Offset, 1, 9 See Offset, 9, 213 
PUBLIC ACCOUNTS. SPANISH TREATY. 
7 
- See Accounts public, 213 See Admiralty, 29, 
180 
180 ‘ ‘ . STATE COURTS. 
rd ‘ xe. 
See Construction, + 
dd RE-CAPTURE. : bei 
: STATE JAIL. 
1. See Admiralty, 21, 244 
164 


2. See Salvage, 244 See Marshal, 1, 76 
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vi 
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STATUTES, * .VIRGINIA. 


§ Construction, 87 See fan, 1, Fe 
ay , . See Church of En ud, 
ia SURETIES. 4, 5,6, 7 er ni 


ee Bond, 4, 5, 6, 105, 213 Ww: 
> SURVEY. WASHINGTON cm. | 
See Land, 3, 15. 16, 17, 18,.19 1. In the sales of lots in thé cit 
a. Washington, the lots afe 
boat T. chargeable for their proporti 
the. internal alley laid out iy 
TAXES. common benefit of those léts; al< 
° 9am though.the practice so to charge» 
ee Direct tax’, them has been heretofore unit 
a sally acquiesced in by purchas 
a > TENNESSEE, sers; and ifa purchaser ieee 
Nee ” quiesced in that practice, sis 
"In. Tennessee the younger patenton —_ received a Conveyante a 
F, _the elder entry, prevails over the ly without objection, yet he 
* elder patent on the younger entry. not thereby acquire a fee Sip 
Polk's lessee v. Wendell, 87 in such proportion of t % 
and may in equity recove / 
am < TEST AFFIDAVIT. the purchase money which he has. 
’ paid therefor,  Prattv. Lao © 
4 § Admiralty, 20, 245 Campbell, 456 
2. If a purchaser of city lots Stipm. 7) 
PRANSFER IN TRANSITU. lates to build within a limited time, 
a house on_every third lot . ms 
"See Admiralty 12, 183 sed, or in that propoftion, - 
‘ ceives conveyances for the greater 
Te U. aes of the lots, he is not bound to” 
ee ild in proportion to the pare 
Pict UNITED STATES. veyed, unless the whole numbe 
? conveyed. Pratt v. i 
“4. See offset, 2, 214 Campbell, 
3 2 See Priority of payment, — 374 


Vv. 
VERMONT. 
4. See Church of England, 8, 9,10, 


‘11, 12; 13,14, 292 ‘1. See Evidence 2, 
; de See Jurisdiction, 3 , 292, 2. See Equity, 6, 
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WILL. 
See Devise, 
WITNESS. 
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